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INTRODUCTION

Chile Transparente, the Chilean Chapter of Transparency International,
is @ non-profit private corporation. Our mission is to make a substantive
contribution to the fight against corruption and misconduct in Chile,
promoting the creation of a culture of integrity and transparency.

In this regard, our institution fights corruption from a
comprehensive perspective, publicising its economic
and social costs, raising awareness of the benefits
of transparency and reducing corruption levels.
Chile Transparente is a member of Transparency
International (Tl), a global movement that promotes
a world in which governments, business, civil society
and people’s daily lives are free of corruption. Today
this network is made up of more than 100 national
chapters that promote integrity and transparency
practices in their respective countries.

To enhance our work and reach, we develop projects
aimed at promoting the values of transparency and
integrity, providing tools and practices to improve
levels of integrity and citizen access to information.

The activities and actions undertaken are financed
by contributions from individual members and
companies or cooperating entities, together with
contributions received for specific projects from
various national and international institutions.

As a Chapter we have carried out a number of projects
to improve transparency levels in both the public and
private sectors, focusing on developing transparency
standards, training various stakeholders, identifying
corruption risks in both the public and private sectors,
producing and applying transparency indices to
various institutions, and supporting citizen campaigns
for transparency and against corruption.

It is in this context that Chile Transparente, as part
of Tl, is participating in the “Mining for Sustainable
Development” programme promoted by Tl and led by
the Transparency International Australia Chapter. This

! ! Effective corruption
monitoring systems are
key to enhancing the
contribution of mining
to sustainable human
development by increasing
transparency, accountability
and effective regulation of
the mining sector.

programme focuses on the first stage in the mining
value chain, specifically when mining permits and
licences are awarded and contracts are negotiated.

In other words, the objective is to “Identify corruption
risks when mining tenders, licences and contracts
are awarded”. This programme is funded by the BHP
Billiton Foundation and the Australian Department of
Foreign Affairs.

The research, language, views, conclusions

and strategies outlined in this document have

been created by Chile Transparente and are not
necessarily endorsed by Transparency International,
Transparency International Australia, the BHP
Foundation or the Australian Government.

For TI, effective corruption monitoring systems are key
to enhancing the contribution of mining to sustainable
human development by increasing transparency,
accountability and effective regulation of the mining
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sector. Tl's objectives with this risk assessment are

to identify systemic, regulatory and institutional
vulnerabilities in the awarding of licenses, permits
and contracts related to the mining sector and to
determine the corruption risks created by these
vulnerabilities. This report presents the main findings
of the study and the results of the risk assessment.

Eighteen countries are participating in this initiative:
Armenia, Australia, Cambodia, Canada, Chile,
Colombia, Democratic Republic of Congo, Guatemala,
Indonesia, Kenya, Mongolia, Nigeria, Peru, Papua
New Guinea, Sierra Leone, South Africa, Zambia

and Zimbabwe.

To fulfil the objectives of this project, a corruption risk
assessment tool was used. This tool contains a list of
pre-identified issues/questions about corruption risks
that may be encountered when awarding concessions,
authorisations, mining tenders and environmental
permits. Corruption risk refers to the impact on the
legal, legitimate and ethical awarding of permits,
licenses and contracts.

Specifically, the tool identifies vulnerabilities that

may create corruption risks in order to improve

the practical legal aspects of the processes of
obtaining mining concessions, thereby ensuring the
sustainability of the sector and that its development is
beneficial for all stakeholders.

This research and the application of the tool are
not intended to expose cases of corruption, nor to
generate a ranking or classification of countries in
terms of levels of corruption in the mining sector.
Furthermore, it is not a study that focuses only on
mining companies, but on the various actors and
processes involved in obtaining mining concessions
and environmental permits.
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|. GENERAL BACKGROUND

Mining is one of Chile's main sources of income, and its operation is vital to the
economy. If this sector is affected by acts of corruption, economic performance
deteriorates, with a number of negative consequences, such as a decrease in the
national budget, regional development and labour market access.

In this context, there are factors that justify such a
project in Chile, with not only economic but also social,
environmental and institutional factors contributing to
our interest. The PEST" analysis is a study of political,
economic, social and technological factors.

In its annual reports, the Consejo Minero (Mining
Council)? notes that mining remittances have
accounted for over 60% of exports in recent years.

Most of this is attributable to copper; in fact, Chile is
the world's largest producer, accounting for 31% of
global production and 30% of the world's reserves.

Copper was nationalised in 1971 and is extracted to a
significant extent by the National Copper Corporation
(CODELCO), an autonomous company owned by the
Chilean state, whose main business is the exploration,
development and exploitation of copper mining
resources and by-products. CODELCO is the world's
largest copper producer and also holds about 9% of
the world's copper reserves (Consejo Minero, 2015).
Our country also produces molybdenum, gold and
silver, among other minerals. We are the third largest
producer of molybdenum in the world, accounting for
21% of global production and 16% of world reserves,
while at the same time we are ranked seventh in silver
mining, accounting for 6% of global production and
15% of world reserves (Consejo Minero, 2015).

In recent years, mining has accounted for around 15%
of the Gross Domestic Product (GDP). The central-
northern regions are home to the largest number

of mining companies, especially in the regions of
Antofagasta and Atacama. In fact, in the central-
northern regions, mining contributed up to 57% of
regional GDP in 2013.

In terms of employment, the mining sector provided
direct employment for 241,580 people in 2014 and
235,810 in 2015 (Consejo Minero, 2015). The sector
indirectly employs more than 600,000 people, which
corresponds to 11% of the workforce. An interesting
statistic is the participation of women in mining,
which grew from 7,953 workers in 2007 to 17,058
workers in 2013.

Despite the importance of the mining industry to

the country, the Consejo Minero (2016) notes that
projected investments in the sector for the five-year
period 2016-2020 amount to US$ 18.141 billion and
are the lowest in the last eight years. The amount
constitutes 29% of Chile's total investments planned
for the period. The number of planned projects (63)
is the lowest in eight years. One factor underlying this
decline is the fall in mineral prices. For example, the
value of copper fell by 20% in the last year.3

For the Consejo Minero,* the situation of greatest
concern is that of projects in the assessment

stage, which is defined as the phase in which

the environmental assessment is in progress or
completed, but the investment decision has not yet
been made. In December 2015, the total value of
projects at this stage was US$ 35.879 billion, which
compares unfavourably with US$ 47.518 billion a year
earlier. The explanation lies in the fact that projects
that moved to implementation status were not
replaced by new initiatives.

Like other sectors, mining is not exempt from conflict,
be it environmental or social. In recent times, both
local communities and citizens have mobilised when
they feel that their quality of life could be negatively
affected by a new project. Studies show that most



social conflicts surrounding the extractive industry are
caused by environmental problems. Indeed, a number
of projects have been stalled because of problems with
the environment or with communities, and the sector
has realised that this is a key issue if progress is to be
made. The Consejo Minero (2015) states that it has
been adapting to new requirements, but warns that

it is necessary to take into consideration “that a new
mining operation has to have clear rules, know what
the standards are and, therefore, build and develop
its entire project based on those standards, which are
different from those that existed 10 years ago”.

The report “Mining: A Platform for the Future for
Chile” (2014)° highlights that the problems related
to environmental conflicts are the following: a)
state mechanisms for environmental prevention,
protection and remediation face overwhelming
demand and require greater human, technical
and financial resources; b) the country does not
have an environmental information system to
protect biodiversity and finally; c) mining in Chile,
despite efforts in recent years, has nonetheless
caused environmental damage at different stages
of its operations.

Among the main environmental problems highlighted
are the status of tailings, scarcity of water for

human consumption and agriculture affecting local
communities, especially those of indigenous peoples,
and the maintenance of glaciers. Chile Sustentable®
states in relation to the latter that mining, after global
warming, is the most harmful human activity for

the maintenance of glaciers.” The negative impacts
of mining on glaciers begin with the construction of
roads during exploration, many of which are built

on or near glaciers, covering them with dust, which
accelerates their melting.

Although no cases of corruption have been reported
in the national press or by the Public Prosecutor’s
Office in the mining sector, specifically in the process
of awarding mining concessions, in recent years there
have been some cases that have affected the sector's
image and credibility. The cases of the Chemical

and Mining Society of Chile (SOQUIMICH),® involving
improper political financing and the lithium bidding
process, and that of the consultancy services provided
to CODELCO by a company linked to a former minister
and former member of parliament, show that it is
important to be vigilant on this issue.®
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! ! Like other sectors, mining is
not exempt from conflict, be
it environmental or social.
In recent times, both local
communities and citizens
have mobilised when they
feel that their quality of life
could be negatively affected
by a new project.

Specifically, in one of the cases, the Special Bidding
Committee (CEL') invalidated the lithium bidding
process' (a particular case of bidding in Chile) and
award to SOQUIMICH of a new contract allowing it to
extract up to 100,000 metric tons in 20 years.

The CEL found that SOQUIMICH failed to comply
with bidding conditions, as alleged by Minera Li
Energy Spa. The firm charged that SOQUIMICH had
lawsuits pending against the state, even though
bidding conditions required that bidders had no
such litigation. SOQUIMICH responded that it had
no current lawsuits and that in reality it had 49 legal
claims for easements and water rights.?

The company SOQUIMICH has also been involved in
recent years in cases of irregular political financing.
Specifically, the Internal Revenue Service (Sll) reported
this company for tax offences, having recorded 846
false tax documents as expenses in its accounts,
amounting to more than 4,340 million pesos. These
include 237 false invoices, for an amount of 2,202
million pesos, and 609 false fee receipts, totalling
another 2,145 million pesos, documents issued in the
period corresponding to the tax years 2009 to 2014.
The Sll identified 172 taxpayers who received a total of
4.34 billion pesos from SQM for unsupported work and
are being investigated by the Prosecutor’s Office. Some
of this money may have been used for illegal political
financing. The investigative journal CIPER traced the
names and uncovered their links to political parties.”

In 2016, an internal audit was carried out at CODELCO
to review consultancies provided - between 1997

and 2015 - by Sistema Consultores, a company

linked to former minister and former deputy Jorge
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Insunza (Partido Por la Democracia). This investigation
concluded that, although there was a potential risk

of corruption, these services were not fraudulent.

The analysis did, however, show that the main state-
owned company was vulnerable to irregularities in
contracting with Politically Connected Persons. The
report’s findings identified gaps in procedures and
practices that could expose CODELCO to potential
vulnerabilities and corruption.

Despite this situation, some initiatives have been
undertaken to improve transparency in the extractive
sector; in fact, CODELCO has developed three
initiatives in this area.’

First, in 2011, it joined the International Council on
Mining and Metals, making several commitments
to increase integrity and citizen participation in
the sector.

Second, it voluntarily joined the United Nations
Global Compact in 2016 with a commitment to align
its strategies and operations with ten universally
accepted principles in four thematic areas: human
rights, labour standards, environment and anti-
corruption programme.

In the same year, they developed a portal called www.
codelcotransparente.cl, which informs the public on
issues related to water use, air emissions, liquid and
solid industrial waste, slag and tailings, as well as
human resources management.

Another interesting project that is not specifically
oriented towards transparency in the mining sector

is the initiative “Mining: A Platform for the Future for
Chile”. In 2014, the National Council for Innovation and
Competitiveness promoted the idea that Chile should
be recognised worldwide as an exporter of minerals in
line with environmental sustainability and in harmony
with the population of the places where development
takes place. Transparency is a fundamental pillar in
ensuring the success of this plan.

In summary, a study such as this one is justified
because the mining sector plays a key role in the
development of the country, and therefore, if

it is affected by corruption, a series of negative
consequences will be felt in different spheres of the
country. Likewise, in Chile, there is currently a great
crisis of trust towards public and private institutions,
meaning that initiatives such as this one can help to
improve the sector's image and increase confidence
among different stakeholders such as communities,
suppliers, civil society organisations, and others. The
environmental conflicts the sector is experiencing
and certain improper acts (already mentioned) also
appear as crucial areas to improve transparency
levels, strengthening the mechanisms that mitigate
corruption risks in the Chilean mining sector.
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1. MINING CONGESSION
PROCESS IN CHILE

The mining concession system in Chile is based on three legal instruments, the
Political Awarding of the Republic (Article 19 N° 24), the Constitutional Organisational
Law on Mining Concessions N° 18.097 and the Mining Code N° 18.248.

The Political Awarding of the Republic of Chile
establishes in Article 19 N° 24, paragraph 6, that

the State has absolute, exclusive, inalienable and
unreserved dominion over all mines; however, in the
following paragraph, it establishes the possibility, by
means of a judicial ruling, of granting concessions of
land for the exploration and extraction of minerals.

It also states that “such concessions shall always be
awarded by judicial resolution and shall have the
duration, confer the rights and impose the obligations
that the law expresses, which shall have the character
of a Constitutional Organisational Law".

In 1982, the Constitutional Organisational Law on
Mining Concessions (Law No. 18.097) was enacted,
containing provisions related to concessions,
specifically on the duration of these concessions.
The law establishes the concept of the “full
concession”, which ensures the right of ownership
over concessions and the territory in which they are
located, separating it from any decision by the State
and safeguarding the production plans of investors.
In addition, this law allows for the release of a
deposit (exploration or exploitation) by means of a
single petition to the local court of the place where
the concession is located. It establishes that the
owner has the exclusive right to exploit and explore;
to become the owner of all mineral substances
extracted; to be compensated in case of expropriation
due to property damage.

In 1983, the Mining Code (Law 18.248) was published,
establishing the means of acquiring and extinguishing
mining rights. It establishes that “The mining
concession is a real and immovable right; distinct and
independent from the domain of surface ownership,
although they have the same owner; enforceable
against the State and any person; transferable and
transmissible; subject to mortgage and other real
rights and, in general, to any act or contract; and
governed by the same civil laws as other real estate”
(Article 2, Law No. 18.248). In addition, this law
establishes the procedures for the awarding of mining
concessions in detail.

The Chilean case is the only one in America where
mining concessions are awarded by judicial resolution
issued in non-contentious proceedings, without the
decision-making involvement of any other authority
or person, although some experts in the field may
consider that the judge represents the mining
authority (Law N° 18.248). This is a peculiarity of
Chile, which makes it difficult to compare with other
countries that use an administrative procedure.

In general, laws in Chile regarding the process of
obtaining mining concessions are stable, which

has had the benefit of a suitable and attractive
economic environment for investors, according to
representatives of mining companies interviewed. To
date neither the Organisational Constitutional Law
on Mining Concessions, nor the Mining Code have
undergone relevant modifications.
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However, over time, the contextual demands of the
mining sector have led to modifications and the
creation of sector-specific laws. In addition, there are
several draft laws before the National Congress that
generate a certain level of uncertainty in the mining
sector, as expressed by the representatives of the
mining sector interviewed for this study.

These are multiple initiatives that are advancing

with varying force, which have arisen through
parliamentary motions or as bills sent by the

10

executive branch. Investors are cautious about these
developments, due to the possible changes that may
be brought about by changes to the rules of the game.
These new regulations include: the draft Law on

the Protection and Preservation of Glaciers (Bulletin
No. 9364-12), Reforms to the Water Code (Bulletin

No. 7543-12), the draft Law for the Creation of the
Biodiversity and Protected Areas Service (Bulletin No.
9404-12), among others.
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l1l. PROCESSES CONSIDERED
BY THIS STUDY

The processes analysed in this study are:

Awarding of the mining exploration permit.

Awarding of the mining exploitation permit.

Obtaining environmental permits for the development of mining projects.

11
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IV. REASONS FOR DECISION

After conducting an initial round of interviews with 25 stakeholders in the mining
sector,' including mining company managers, cadastral service officials, mining law
professors, representatives of civil society organisations, representatives of the mining
union, and after reviewing various media, academic articles and research papers on
the subject, we concluded that there are four relevant issues to observe in detail. These
issues do not necessarily correspond to acts of corruption, but they may be areas that
are more prone to vulnerabilities and certain corruption risks.

Mining exploration licences that are obtained not
necessarily for the purpose of conducting mining
activity, but rather for economic speculation by
natural and legal persons who are not exclusively
dedicated to mining activities. For Transparency
International, these actions can lead to market
concentration and the reduction of barriers to
entry for different competitors, as concessions
are not being used for the purposes for which
they were created (Tl, 2016). In other words, using
concessions without the intention of mining can
create a barrier to entry for those who wish to
initiate a particular mining activity.

Natural persons who appear as applicants for
exploration concessions in the name of third
parties. CIPER' (Journalistic Investigation Centre)
called them “paper miners “."” Specifically, there
are individuals who are not the real owners of
the concessions and who obstruct this market.
Specifically, they apply for concessions on behalf
of companies that do not undertake mining
activities and require the concessions as part of
their expansion strategy. Lawyer Laura Novoa
(drafter of the 1983 Mining Code) points out that:
“because of the way the system is conceived, it
lends itself to this type of manoeuvring to which
lawyers, technical experts and mining operators
are highly addicted “."® According to Transparency
International, the existence of undeclared
beneficial owners can lead to the possibility of
unmanageable conflicts of interest, favouritism
and the entry of criminal or inexperienced actors
into the sector (Tl, 2016).



Although article 27 of the Chilean Mining Code
prohibits mining concession overlapping, it is
allowed in practice. There is a legal ambiguity

in the Code, “since on the one hand it prohibits
overlapping and on the other hand it seems

to encourage this practice by rewarding the
overlapper with the extinction of the oldest title
in Art. 96 of the Mining Code” (Vergara, 2012:1).
Often, mining companies overlap in order to
defend their concessions from agents who want
to speculate economically by applying for a
concession where a certain company has already
applied for one. But at the same time, overlapping
can be used by other actors whose aim is to
speculate economically with the concession,
restricting the entry of other actors into the
mining market.

CORRUPTION RISKS IN THE AWARD OF MINING CONCESSIONS AND ENVIRONMENTAL PERMITS: THE CASE OF CHILE

The Environmental Impact Assessment System
(SEIA) is perceived by interviewees in this research
as a space where pressure is exerted by different
interest groups in pursuit of the approval or
rejection of projects and activities undertaken in
the country. The SEIA is the body that assesses
and certifies whether public and private initiatives
are in a position to comply with the environmental
requirements applicable to them. Furthermore,
within this assessment procedure there is space
for citizen participation, and the pronouncements
of the public services holding environmental
authority are issued, among other elements. But
ultimately, these decisions end up being made by
political committees, specifically the Assessment
Committee established by each region and the
Council of Ministers for Sustainability. For example,
at this level, interviewees recognised that there is
undue political pressure to make certain decisions,
ignoring the technical assessment of a project.

13
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To identify and assess corruption risks in the Chilean mining sector at the stage of
mining concessions and environmental permits, the research method contained in
the Mining Awards Corruption Risk Assessment Tool (MACRA) (Tl, 2016) was used.

The MACRA tool was developed by an independent
expert contracted by Transparency International to
provide a consistent, clear and robust methodology
to facilitate the identification and assessment of
corruption risks in the different countries participating
in the Programme. According to Tl, this tool “provides
guidelines for conducting an assessment of corruption
risks associated with the awarding of licenses, permits
and contracts in the mining sector” (2016:5). In this
regard, one of the main causes of corruption in mining
identified by the tool is “lack of accountability and
transparency in the awarding of licenses, permits and
contracts (which represent the first step in the mining
industry value chain). Despite this, other initiatives
focused on the mining value chain in general do not
focus entirely or exclusively on reducing corruption
risks at this stage of the chain” (2016:5). Therefore,
this tool “has been designed to fill this gap by helping
you to assess whether there are corruption risks

that impede the lawful and ethical award of licences,
permits and contracts in the mining sector that
comply with relevant requirements” (2016:5).

Corruption for the purposes of this research will be
understood as “the abuse of entrusted power for
private gain, in terms of behaviours and (alleged)
decisions that undermine or subvert the awarding
of licences, permits and contracts in a lawful, ethical
and compliant manner” (Tl, 2016:10). The definition
of entrusted power used here extends beyond power
entrusted only to government officials, and includes
other stakeholders as well. In other words, it uses

a broad conceptualisation of corruption that is not
limited to a phenomenon affecting only the public.
Just as it is important to understand corruption, it is
also relevant to note what is defined as corruption
risk. “Risk is the uncertainty about the likelihood and
impact of a scenario that could have a corrupting
effect on the lawful and ethical awarding of licences,
permits and contracts, in compliance with relevant
requirements” (Tl, 2016:9).

Having defined the main concepts used in this research
and in the tool, it is appropriate to outline the stages of
the research. These stages are as follows:

1. Define the scope of the risk assessment exercise.
At this stage, the aim is to answer: which award
processes do you plan to focus on, assessing the
impact of mining, the strategic value of the activity in
the country’s development and the context in which
the activity takes place? The scope of our research
was presented in the introduction to this document.

2. Understand the award process in context. This
stage seeks to map the official process as well as
the de facto process, identifying the points in the
process that are vulnerable to corruption as well
as the factors that enable corruption. This stage is
detailed in section IV of this report.

3. Identify, score, assess and prioritise risks. This stage
seeks to recognise, analyse, rate and distinguish
risks. This process is explained in this section.
Vulnerabilities are systemic, regulatory, institutional
or other weaknesses that create corruption risks,
i.e. create opportunities for corrupt behaviour to
occur or go undetected and thus undermine the
legal, compliant and ethical awarding of mining
concessions. According to the second part of the
tool, users must identify and assess the specific
corruption risks that these vulnerabilities lead to.
The tool contains a list of 89 common risks related
to five different risk factor categories - corruption
risks originating in: 1. process design, 2. process
practice, 3. contextual factors, 4. accountability
mechanisms and 5. the judicial framework for
addressing acts of corruption.

4. Validation of results. In this stage, various
stakeholders in the mining sector discuss
the validity of the results. This process is also
explained in this section.

15
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. DATA COLLEGTION AND
REACHING RESPONDENTS

A qualitative methodology was used for data collection. Specifically, in-depth
interviews and document analysis were carried out. This technique was chosen
to investigate the opinions, perceptions and experiences of the different
stakeholders in the mining sector in relation to the processes studied.

The work began with the identification of the most
relevant actors or stakeholders in the national mining
sector (stakeholder map). These stakeholders were
separated according to the activity they carry out and
placed in the following groups:

+  Guilds, trade unions, interest groups and
investigative journalists.

+  Public sector (officials of public institutions and
public enterprises).

+  Mining companies and consultancies
(sustainability representatives, managers and

directors, directors of mining ownership).

+  Civil Society (representatives of local organisations
and communities).

16

Once the stakeholders were identified for each of
these four areas, the interview solicitation strategy
was established. In the case of guilds, trade unions
and associations, it was decided to contact them
directly by email. For the public sector, the electronic
platform was used to manage requests for hearings
with the respective authority. This platform was
created in accordance with the provisions of Law

N° 20.730 “Regulating lobbying and the steps that
represent private interests before authorities

and officials”. Finally, in order to contact the
representatives of companies and civil society, it was
decided to use the generic emails of these entities as
well as social networks. In this regard, it was much
more effective to contact through social networks
rather than through emails.

The study sample consisted of a total of 47
stakeholders representing different opinions and
interests within the mining sector.
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1. INTERVIEW GUIDELINES

The qualitative interview approach is open-ended and concessions and environmental permits, and for the
flexible. However, the interview included two specific second, which was more focused, questions were
components. For the first, general questions were asked about certain specific risks identified in the risk
asked about the situation of mining in Chile and about matrix provided by Transparency International (2016).

the process of obtaining exploration and exploitation

1l. ANALYSIS OF INFORMATION

Each interviewee was given an informed consent These interviews were transcribed onto an interview
statement to ensure the protection of their anonymity. sheet, protecting the anonymity of the interviewees,
Most interviews were recorded. Those interviews that and were used to justify the scoring of the identified
could not be recorded electronically because of the corruption risks in terms of both their likelihood of
interviewee'’s wishes were recorded in written notes. occurrence and impact.

17
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[V. ANALYSIS OF

SECONDARY SOURGES

The following table summarises the results
of the analysis of secondary information:

Activity

Review of legislation relevant to
the mining sector.

Analysis of documents on

mining activity in Chile. Identify
strengths and weaknesses: of the
concession system in Chile as well
as the permit delivery system, its
operation and the consequences
it has had for communities.
Process map.

PEST analysis. Identification
of pre-defined and new risks.
Risk assessment.

Media analysis.

Analysis of mining institutions.

18

Objective

Identify institutional and regulatory weaknesses and
ambiguities. Likewise, uncover mechanisms that facilitate
corruption in the sector and identify the regulation of
exploration and exploitation processes.

Specifically, analysis of relevant stakeholders, the mining
concession processes, the environmental permits
necessary for its operation and the consequences it has
had for communities.

Specifically, analysis of relevant stakeholders, the mining
concession processes, the environmental permits
necessary for its operation and the consequences it has
had for communities.

Based on known cases of corruption, identify the

causes and motives within institutions or agencies that
allowed corrupt activities to take place. Determine which
processes were affected and where controls failed.

Analyse news reports on mining concessions and
environmental permit granting, identifying both
strengths and corruption risks. Likewise, identify
positive and negative consequences they have
generated for communities.

Analysis of institutions such as: cadastral authority,
environmental institutions, judicial system, inspection of
exploitation and exploration.

Contributes to
Research Outputs

Process map. PEST analysis.
Identification of pre-defined
and new risks.

PEST analysis. Identification
of pre-defined and new
risks. Risk assessment.

PEST analysis. Identification
of pre-defined and new
risks. Risk assessment.

PEST analysis. Identification
of pre-defined and new
risks. Risk assessment.

PEST analysis. Identification
of pre-defined and new
risks. Risk assessment.

Identification of pre-
defined and new risks.
Risk assessment.
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V. RISK ASSESSMENT

Risk assessment was conducted according to the methodology provided by Transparency
International. Once the risks were identified, they were analysed with respect to their
likelihood and impact. Assessments for both probability and impact range from 1 to 5,

with 5 being the highest value for the likelihood of a risk occurring and 5 also being the
highest value for the impact of that risk on the sustainability of the sector.

Scoring is determined on the basis of two procedures:

a. Through the evidence collected in the data b. Ashort questionnaire was conducted to
analysis explained in the previous step and the determine the degree of impact and likelihood
information provided by the in-depth interviews. of occurrence of certain corruption risks.

METHODOLOGY FOR ASSIGNING RISK SCORES

Questions on likelihood of risk Questions on likelihood of impact
1. About 10% of interviewees indicate that the issue exists. 1. Therisk is in breach of existing regulations.
2. The issue appears in various news sources (various 2. The productivity of mining companies is reduced.

newspapers, electronic and written sources, radio, television).

3. The issue appears in other types of documents (papers, 3. The quality of life of communities is negatively affected.
reports, research notes).

4. Investigators have background information on the 4. The entry of new participants into the market is affected.
occurrence of the event beyond the sources indicated.

5. The legitimacy of state institutions is affected.

It is important to note that the risks identified for the risks pre-identified by Transparency International
the Chilean situation were established through PEST (2016). The list of identified risks will be presented in
analysis, mapping of environmental concessions and the results section.

permits, in-depth interviews, document analysis and

19



MINING FOR SUSTAINABLE DEVELOPMENT PROGRAMME

VI. VALIDATION

Validation of results and findings was carried out in two ways: individually and
in groups. It is pertinent to note that all meetings were recorded, where consent
was given, to support the results presented in this report.

Validation of results and findings was conducted

in two ways: individually and in groups. It is pertinent
to note that all meetings were recorded, where
consent was provided, to support the results
presented in this report.

Maria Luisa Baltra is a lawyer holding a Bachelor’s
degree in Legal and Social Sciences (1992) from the
Universidad Gabriela Mistral. She holds a Master’s
degree in Mining Law from the Universidad de
Atacama and is a specialist in Water Law. Within
her extensive experience Baltra has practised her
profession mainly in the areas of administrative
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law, mining, water and environmental law. She
is a member of the team at the Department of
Environmental Sciences and Renewable Natural
Resources of the Faculty of Agronomic Sciences
of the Universidad de Chile.

We also held four group validation meetings
with different stakeholders from the mining
sector representing different interests. These
stakeholders are from the groups identified in
point ii) of this section.
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VII. LIMITATIONS

Like any research, this work has certain limitations. Among them is the difficulty of
quantifying the likelihood and impact of the risks identified, especially when there is
contradictory evidence regarding the same vulnerability or corruption risk.

In the same vein, certain vulnerabilities were identified
that do not necessarily give rise to a manifest
corruption risk. Although we interviewed a significant
number of stakeholders, it was not possible to access
a fully representative sample; for example, there

is an under-representation of representatives of
indigenous peoples’ communities, local and regional
organisations, representatives of workers’ unions and
representatives of small-scale mining."” In the in-depth
interviews, it was also observed that stakeholders
responded mainly from the point of view of what
should be and not what actually happened in practice;

in this sense, questions related to corruption risks
generated a defensive reaction in the interviewee,
mainly because today in Chile a series of corruption
cases have been uncovered and people are afraid

of being prosecuted on the basis of these incidents.

At the same time, there are actors in the sector who
confuse legality with legitimacy. Specifically, for some
(10) interviewees, if the law permits a certain act, its
legitimacy cannot be questioned, let alone that it could
create a risk of corruption.
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. MINING CONCESSIONS
IN CHILE

As mentioned, the key feature of the Chilean concession system is that concessions
are granted by judicial resolution, being a non-contentious procedure, i.e., it is not
an act in which the granting of a concession is settled by means of a trial, as there is
no dispute between parties and therefore, no decision-making involvement of any
other authority or person.

The judge is the one who oversees the procedure,
verifying that certain requirements are met. The
acquisition of mining rights is governed in Chile by
the Constitutional Organisational Law of Mining
Concessions Law N° 18.097 and the Mining Code
(CMI), which establishes the “Full Concession”, i.e., the
State continues to hold absolute, exclusive, inalienable
and unrestricted ownership of all mines, but only until
they are requested in concession. Currently, there

are two types of mining concessions: exploration

and exploitation. The judge is the one who oversees

the Procedure, verifying that certain requirements
are met. The acquisition of mining rights is governed
in Chile by the Constitutional Organisational Law of
Mining Concessions Law N° 18.097 and the Mining
Code (CMI), which establishes the “Full Concession”,
i.e., the State continues to hold absolute, exclusive,
inalienable and imprescriptible domain of all mines,
but only until they are requested in concession.
Currently, there are two types of mining concessions:
exploration and exploitation.
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Institutions involved in mining concessions in Chile:

Institution

Court of Justice

National Mining
Service/Mining
Property Department

General Treasury of
the Republic

Conservator of Mines

Mining Bulletins
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Role

Public body responsible for the exercise of judicial authority. Its role in the awarding of mining
concessions is that the Judge of Letters of each court reviews the background of the concession
applications and approvals.

Technical body in charge of generating and making available basic geological information. Among its
divisions is the mining property department, whose mandate is to carry out the review, monitoring
and inspection of mining concession files, both for exploration and exploitation. The Service is
responsible for informing the country’s Courts of Justice and/or Court of Letters about the technical
aspects of mining concession applications.

Public service responsible for the collection, safeguarding and distribution of tax funds and other
fiscal assets. It collects the fees for the awarding of mining concessions and supports them by
means of a request for payment of an annual licence fee.

Conservators are public officers in charge of real estate registers whose main duty is to record the
history of real estate ownership. In general the registrations and annotations required by law in the
various registers of the Conservator of Mines are compulsory, such as the petition, the declaration
and the constitutive ruling.

Departmental bulletins regulated by the respective Governor's Office, entrusted to private
individuals, on the basis of public proposals, who are responsible for editing and publishing these
bulletins in the various departments. There are currently 10 such bulletins and they must publish:
the registration of the declaration and petition, the application for survey, the extract of the
Service's report, the extract of to award the concession, among others.



CORRUPTION RISKS IN THE AWARD OF MINING CONCESSIONS AND ENVIRONMENTAL PERMITS: THE CASE OF CHILE

1. MINING EXPLORATION
CONCESSION
APPLICATION PROGESS

The procedure starts with the submission of a form called a petition.

The request is considered the first stage in obtaining
an exploration concession and is submitted to the
Court of Justice of the geographic region where

the area of interest to be explored is located
(currently under Law No. 20.886, implemented in
2016, all documentation to apply for exploration

and exploitation concessions in courts is submitted
electronically on the official website of the Judicial
Authority).?° This petition contains information on the
applicant and on the geographical coordinates of the
land to be applied for.

The Civil Judge of Letters examines the request.

If technical information is needed, the judge may
request a report from the National Geology and
Mining Service (SERNAGEOMIN). If the judge is satisfied
with the information in the request, they will order
the registration and publication of the requestin a
book called the Registry of Discoveries with the Mining
Conservator of the region corresponding to the place
where the concession is requested. Once it is entered
in the Register of Discoveries, it must be published in
the Official Mining Bulletin (Article 52 CMI).

The applicant must also pay for the concession (Article
51 CMI). A levy is calculated based on the surface area
requested?! and paid using General Treasury of the
Republic form N° 10.

During this process, a separate payment for the
patent (Article 144 CMI) must also be made to the
General Treasury of the Republic. This payment
corresponds to one fiftieth of a monthly tax unit for
the number of hectares and for the duration of the
concession. Subsequent patents are for periods of

one year, which is why they are called annual patents
and must be paid in advance in March of each year.

Following these procedures, the application for a ruling
is made (article 55 CMI), which is considered the second
part of obtaining a mining exploration concession.

This procedure is of a technical nature, wherein
SERNAGEOMIN reviews the geographic coordinates of
the application and prepares a report. If the report is
positive (or if negative, corrections are requested, once
the request for observations made by the service has
been approved), the judge will issue a ruling. It should
be noted that in the exploration concession procedure
there is no possibility of opposition from any interested
party according to article 58 of the Mining Code. In
other words, overlaps may be permitted, and those
who feel affected by such an overlap may later bring an
action for possession (Article 94 CMI) or an action for
nullification (Article 95 CMI).

After the judge’s ruling, an extract of the concession
must be published in the Official Mining Bulletin and
registered in the Discovery Register of the Mining
Conservator. The exploration concession is granted
for two years and may be extended for a further two
years, subject to certain requirements and only once.
Once the concession is granted, it may be transferred,
offered for sale or even renounced. Subsequently,
the mining concession is subject to the payment of an
annual licence fee and is prohibited from exploitation.
With the exploration concession, the applicant is
authorised to explore the mineral resources found in
the subsoil of the area covered by the concession.
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l1l. MINING EXPLOITATION
CONCESSION
APPLICATION PROGESS

The procedure begins with the submission of a document called a declaration. The

declaration is considered the first step in obtaining an exploitation concession and

is submitted to Court of Justice of the geographic region where the area of interest

to be explored is located. The declaration contains information about the applicant
and the geographic coordinates of the land to be exploited.

Where the applicant holds an exploration concession
for the land requested for exploitation, they have a
preferential right to obtain the exploitation concession
and this must be stated in the declaration (Article 44
CMI). If there are any preference disputes, these must
be settled in court.

The judge examines the declaration, and if it complies
with the requirements, orders the publication of

the declaration (article 55 CMI) within thirty days

from the date of the order. As with the awarding of
an exploration concession, a fee must be paid as a
tax contribution.? The deadline for payment of the
fee is thirty days from the date of submission of the
declaration to the court. Along with the payment of
the fee, a proportional patent must also be paid in
order to cover the concession. According to the surface
area requested, an amount equivalent to one tenth
of a monthly tax unit will be paid for the number of
hectares and for the time period to be covered.
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After registration with the Mining Conservator,
publication in the Mining Bulletin and payment of
the declaration fee to the General Treasury of the
Republic, and within 200 to 220 days from the date
of submission of the declaration to the Court, the
applicant must apply for a survey of all or part of the
declared land.

The application for survey, considered as the second
part of the procedure to obtain an exploitation
concession (Article 59 CMI), consists of a written
application and a map. It must be submitted to

the Court where the procedure was initiated. The
application for survey must also indicate the name of
the surveyor or mining engineer who will carry out the
survey and the name of the sponsoring lawyer.

The upkeep obligation begins with the application
for survey, on the date of which the first patent or
proportional patent must be paid. Subsequently, a
publication of the survey application authorised by the
Clerk of the Court must be made in the Mining Bulletin.



It should be noted that opposition to an application
for survey may be lodged within a period of thirty days
from the date of publication in the mining gazette
mentioned above. This opposition, according to article
61 of the CMI, can only be based on:

1. The fact that the land to be surveyed is subject
to a petition or exploration concession.

2. The preferential right to survey by virtue of a
declaration whose submission date was or is
deemed to have been earlier.®

If the application for survey and the accompanying
documents do not comply with any of the
requirements, in a way that entails the expiry of the
rights of the declaration, the judge will order the
cancellation of the registration of the declaration.?

If there are rectifiable errors, the judge will allow a
period of 8 to 60 days® from the date of the resolution
to rectify them.

If there is no opposition, the civil mining engineer or
surveyor proceeds to prepare the survey report (this
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person prepares a report containing a precise, clear
and substantiated account of how they determined
the UTM coordinates of the survey application). Once
the survey report has been drawn up, the engineer

or surveyor sends the report and survey plan to the
judge, who forwards it to SERNAGEOMIN for review.
The Service has a period of 60 days from receipt of

the survey report and map to issue its report. If the
report from the Service does not contain any remarks,
the judge issues the Constitutive Ruling to award the
mining exploitation concession (articles 86 to 90 CMI).
The extract of the constitutive ruling must be published
in the Official Mining Bulletin on the first working day of
the month, within 120 days (article 90 CMI).

Having obtained the Official Mining Bulletin in which
the extract was published, the constitutive ruling

must be registered in the Property Register of the
corresponding Mining Conservator (Eyzaguirre, 2014).26

The nullification action can be initiated from the date
of publication of the extract in the Mining Bulletin, with
the possibility expiring after four years (Article 95 CMI).

Exploration concession

1. Petition
2. Application for Constitutive Ruling

3. Definitive Ruling

Exploitation concession

1. Declaration
2. Application for Survey
3. Certificate of Survey

4. Definitive Ruling
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[V. CORRUPTION RISKS
AND VULNERABILITIES
IN EXPLORATION AND
EXPLOITATION CONCESSIONS

Vulnerabilities were identified based on document analysis, in-depth interviews and the review
of mining concession processes. These vulnerabilities were discussed and validated with
different stakeholders in three working groups. These working groups were held in December,
March and April at the Pontificia Universidad Catélica de Valparaiso, Santiago.

A. VULNERABILITIES IN PROCESS DESIGN

Code Vulnerability

PD-N1 Although production of
a SERNAGEOMIN report
is compulsory at the
constitutive ruling and
survey certificate stages,
it is not binding for the
courts when granting a
concession.
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Possible corruption risk

The principle of non-overlap,
established in the Mining
Code, is not respected,
allowing actors not involved
in mining to use concessions
for speculative purposes,

preventing the entry of others

into the mining market.

Question

What is the risk when the technical
report provided by SERNAGEOMIN is
not binding for the Courts?



Although production of a SERNAGEOMIN report is
compulsory at the constitutive ruling and survey
certificate stages, it is not binding for the courts when
granting a concession.

SERNAGEOMIN has specific, restricted and limited
obligations and duties, as it can only act as an advisory
and collaborating body for the aforementioned Courts
of Civil Letters, in technical matters exclusive to the
awarding of mining concessions. A clear example

of this is that the report issued by the Service is

not binding, so it may or may not be considered by
the judge at the time of awarding the concession.
Although SERNAGEOMIN's report is compulsory and
contains technical elements, it is not necessarily
considered by the judge.

During the exploitation concession application
process, SERNAGEOMIN must report any overlap.
However, it is the judge who must ensure that the
findings of the report are complied with and that
the mining title is not awarded. Even so, there is a
possibility that the judge may still allow it.

A mining lawyer notes that "sometimes there is not a
complete overlap, but only certain hectares and the
judge has a certain flexibility and can still award the
concession" (mining lawyer 2, 2016).

In addition to the limited powers of this Service, there
is another weakness affecting the mining concession
system, specifically, failure of the Service to comply
with the statutory timeframe for submitting its report
to the judge.
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In 2015, the Office of the Comptroller General of

the Republic conducted an audit of the Mining
Property Department of SERNAGEOMIN, in which it
observed non-compliance with the 60-day deadline
for the submission of technical reports requested

by the respective Courts of Letters. SERNAGEOMIN
has stated that this problem has been rectified as

of 2010, however, the Comptroller General of the
Republic observed 4 delayed reports. Although this is
not a significant number, it is worth considering that
the audit was carried out between January and July
2015 and only in the Metropolitan Region, leaving
uncertainty as to what is happening with the total
number of reports and the situation in the regions,
especially in sectors in the north of Chile, the area with
the highest number of mining concession applications.

If the technical report is delayed, there is, on the

one hand, a greater likelihood that the judge will

not consider it when granting a concession, and

on the other hand, the processing of awarding the
exploration concession is prolonged.?” For example,
SERNAGEOMIN does not have a deadline for issuing
its report on each petition, since at this stage it is up
to the judge to decide whether the report is required,
which lends itself to the petitioner taking advantage of
this circumstance by keeping the petition suspended
until a third party comes forward to force them to
progress it again (Novoa, 2012).

Code Vulnerability

PD-N2 Although Civil Mining Engineers can

perform the same work as surveyors for

the exploitation concession survey report

(it contains all relevant information for
awarding a concession), they are not
assessed by SERNAGEOMIN.

Possible corruption risk Question

What is the risk that not
all technical advisors will
be assessed by the service
in the mining concession
process?

As civil mining engineers

are not assessed, there may
be acts of bad faith at the
survey stage, e.g. knowledge
of overlapping and failure

to report.
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Although Civil Mining Engineers can perform the same
work as surveyors for the exploitation concession
survey report (it contains all relevant information for
awarding a concession), they are not assessed by
SERNAGEOMIN.

Civil Mining Engineers, unlike surveyors, are not
assessed by the Quality Assessment System
administered by SERNAGEOMIN. Civil mining
engineers can only produce the certificate of survey
by mandate of the law. This creates the possibility of
an act of bad faith at the surveying stage.

Surveyors and civil mining engineers concentrate
their work on the survey stage. According to
COCHILCO (2014, this stage represents one of

the major bottlenecks in awarding exploitation,

in which SERNAGEOMIN may be held responsible
for the difficulty of reviewing such surveys on the
ground, as well as on the part of the surveyors or
mining engineers, especially in the case of mining
engineers, who are not subject to evaluation of the
quality of their surveys (COCHILCO 2014). In addition,
as surveying is one of the most complex and time-
consuming processes, COCHILCO advises that a

review of the procedure by which it is performed

is necessary. Currently, the applicant carries out

the survey via a surveyor who may or may not be a
member of the official cadastre. The recommendation
is to standardise the procedure so that all surveyors
belong to the national cadastre and are therefore
assessed on the quality of their work, as are the civil
mining engineers, thus avoiding perverse incentives
for poorly executed surveys, resulting in wasted

time and resources for SERNAGEOMIN. At the same
time, a limit is also recommended on the number of
times SERNAGEOMIN may visit the site to ratify the
completion of the survey, which can be as many as 10
times (COCHILCO, 2014:31) - despite the fact that the
Mining Code establishes a maximum of two instances
of review, it is the judge who determines the number
of reviews.

The lack of standardisation of the assessment of civil
mining engineers and surveyors in SERNAGEOMIN's
Quality Assessment System can lead to bad faith
practices on the part of civil mining engineers at the
surveying stage, for example, when they become
aware of an overlap and do not report it.

Code Vulnerability

PD-N3 There are natural persons who appear

as applicants for exploration concessions

in the name of third parties. CIPER has

termed them “desk miners”. There is also

the difficulty of accessing the names of
the members of the mining companies
applying for concessions.

The case of natural persons who are not true owners
has been remarked, obstructing the entry of other
competitors into the market, as they apply for
concessions in the name of companies that do not
carry out mining activities as part of the expansion
strategy of the companies they represent.
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Possible corruption risk Question

What is the risk
that there is no
regulation or
oversight of who
applies for mining
concessions?

The existence of undeclared beneficial
owners can lead to the possibility of
unmanageable conflicts of interest,
favouritism and the entry into the
sector of actors who are criminal,
inexperienced or not intending to
engage in mining (Tl, 2016).



Natural persons

There are persons who may apply for concessions

on behalf of other interested parties who are not
necessarily mining companies. This practice occurs
once the stage of awarding the exploration and
exploitation concession is nearing completion.
Likewise, concessions are sought that, once awarded,
can be transferred to a third party who may not

be interested in carrying out mining operations,

but rather seeks to profit from speculation and the
possibility of obtaining an economic dividend without
carrying out any mining activity whatsoever.

In 2011, the report " Paper Miners: who are the top

20 owners of mining concessions" by the Journalistic
Investigation Centre (CIPER)*® showed that 20
concession owners share 8 million hectares, 50% of the
mining concession area in Chile, including large mining
companies, individuals and companies related to other
economic sectors. The potential corruption risk is due
to the fact that there are private individuals who own
mining concessions of many hectares in the name

of other companies that are not necessarily involved

in mining. According to Transparency International,

the existence of undeclared beneficial owners

creates the potential for unmanageable conflicts of
interest, favouritism and the possibility of criminal or
inexperienced actors entering the sector (Tl, 2016). For
example, the CIPER report mentions a homeowner with
large tracts of land requested as a concession.

This is corroborated by data from SERNAGEOMIN,
which in 2013 prepared a ranking called "Owners with
the largest number of hectares in mining exploration
concessions nationwide". In this report, again 20
owners of mining concessions share 8 million hectares,
and again the names of natural persons appear.

An expert lawyer quoted in the CIPER report says:
“This is an abuse of the law. With salmon, for example,
in order to apply for an aquaculture concession,

if you are a company, you must have the right to

do business and you also have a deadline to start
activities. If you don't do it, they expire, because you
are blocking a space that could be occupied by others.
But there is also a tax issue, because Mrs. or Mr. X
should be asked where he or she got the money to
pay for his or her patents. And if they then transfer
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that property to the company, there is a price, a
transaction, and there should be a tax payment
involved. This shows once again that in mining the tax
area is a black box "%

Experts in mining law consulted for this study are
aware of these practices, and explain that “on the

one hand, exploration concessions are used for the
purpose of providing these concessions to another
interested party in exchange for some incentive, while
the same companies apply for mining concessions
when they often have no intention of exploring,
because they have an interest in protecting their
exploitation concessions from others wishing to make
a profit” (mining expert 1, 2017).

On the other hand, other stakeholders point out that
due to this practice the number of explorations has
decreased substantially. According to COCHILCO

data in its report Mining Property in Chile: Status

and Improvement Measures, it is pointed out that
exploration concessions have registered a substantial
drop from 2012 to 2016, when there were 17.9 million
hectares under concession and only 14.9 million
hectares in 2015. The same is not true for exploitation
concessions, which have been progressively
increasing, reaching 15.5 million hectares.

“Exploration in Chile has declined radically and is
dropping by around 28 to 30 percent every year, and if
you do not explore there are no new deposits, so it is
very serious, it means that in 50 years we will not have
mining if we do not explore today, mining projects

are very slow, on average it takes 10 years from the
time the decision is made to carry out the mining
project until it is implemented. This is mainly because
our system does not encourage effective exploration.
Requesting large mining concessions with no intention
of exploring them is a perverse incentive, because it
discourages those who do want to carry out mining
activities and are already occupied,” says a mining
lawyer interviewed for this project.
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Mining Companies

Article 172 of the Mining Code regulates the
incorporation of mining companies. These companies
are created when a mining concession is awarded

and are governed exclusively by the Mining Code and
are called sociedades mineras legales (legal mining
companies).®® These companies can only be registered
in the Mining Registry. However, in the SERNAGEOMIN
cadastre of mining property, only the name of the
company will appear and not who its partners are.
Likewise, these companies are not in the commercial
registry like other types of companies, so “there is no
way to know about the awarding of these companies,
nor how they function” (state official, 2017). This

fact gives rise to the creation of mining companies
that obtain concessions without the intention of

B. VULNERABILITIES IN PROCESS PRACTICE

undertaking mining work, as they are not in fact
mining enterprises. Likewise, it is difficult to learn
about the members that compose them because the
information is held by the Conservator of Mines.

Therefore, the existence of undeclared beneficial
owners can lead to the possibility of unmanageable
conflicts of interest, favouritism and the entry into
the sector of actors who are criminal, inexperienced
or not intending to engage in mining (Tl, 2016). This
is a significant risk for the sustainability of the sector,
especially due to the entry of actors requesting
concessions to obtain economic benefits and to
hinder certain mining projects with no intention

of exploring or extracting. Thus, the risk is related
to the lack of information regarding applicants for
mining concessions.

Code Vulnerability

PP-N1 The non-overlap

not respected.

Possible corruption risk

The existence of applicants who seek only
principle established  to gain economic leverage over large mining
in the Mining Code is  companies by overlapping. This leads to
barriers to entry for other actors in the

Question

What is the risk that the principle
of overlapping is not respected
in the granting of mining
concessions?

market and abuse of the law.

The non-overlap principle established in the Mining
Code is not respected. At this stage, the judge is in
charge of reviewing the information and documents
requested in order to grant concessions, among them:
the geographic coordinates of the area requested
for exploration and exploitation. Article 27 of the
Mining Code states: "Another mining concession
cannot be awarded for existing substances on land
already covered by a mining concession. The judge
shall ensure compliance....". But in practice this

is permitted. There is also no right to oppose the
awarding of the exploration concession by those
who already hold a request, exploration concession
or preferential right over the same land. Therefore,
despite the possibility of a history of overlapping, it is
the exclusive decision of the judge to continue with
the procedure.
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According to Vergara (2012), the problem of overlaps
intensified in the 1990s, 10 years after the Code

came into force. The problem lies in the legislation

as it maintains some incoherent and contradictory
provisions: “on the one hand, the Mining Code
prohibits overlapping, as mentioned in articles 27 and
73, but on the other hand, it seems to encourage it by
rewarding those who overlap with the extinction of
the oldest title in article 96.” (Vergara, 2012: 1).

Although there are articles prohibiting the overlapping
of concessions for both exploration and exploitation,
exploitation concessions are subject to greater
regulation in this area than exploration concessions.
According to a mining lawyer consulted, “at the
beginning it is like a funnel, everyone comes in to
explore and it can take years to find out who really has
the right, Article 27 is part of a series of reforms from



1998, but it has been a motivational text, a declaration
of intent” (mining lawyer 1, 2017).

For another mining lawyer, “it is not always the same
judge who hears the proceedings in the sector, the
territory may be the same, but it has different courts;
the Mining Conservator has no way of knowing

this, but if SERNAGEOMIN reports that the overlap

is not total, it only occurs in one part. The Service

has the obligation to report and send it to the judge
for his knowledge, but they are free to accept this
information or not” (mining lawyer 2, 2016).

Although the law allows the interested party to renew
an exploration concession at 50%, in practice it can
be done in its entirety by submitting a new request
for the same land. This is allowed because there

is no limit on the number of eligible exploration
concessions that can be requested by a single
titleholder (Novoa, 2012). Under this premise, mining
companies request several layers of concessions; a
worker from a mining company stated that “this is
what the big companies do, they neglect to renew
and submit new concessions, for the same hectares,
in their own name or in the name of other people”
(mining company worker, 2017). The companies point
out that this is a strategy to protect themselves from
other actors.

One justification of overlapping given by companies is
that the four-year period is too short for exploration.

It is also done for protection purposes: “if we have a
piece of infrastructure that is going to pass through

a particular area, it is not enough just to have the
permission of the easement or the ownership of the
land, history shows us that many times we own the
land and we proceed with our infrastructure and there
are people who for speculation purposes establish

a mining property and file lawsuits and start to ask
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for compensation for things that are fictitious.... for
example a tailings dam, | don’t have to own a mining
property, but if someone puts a mining property
there, they will sue me, so | have to request a mining
property even if | have no interest whatsoever”
(mining company worker, 2017).

This is related to an abuse of the law, whereby

the concession is awarded to take advantage of

its “nuisance value™' in order to obtain economic
compensation from the owners of a project. In other
words, the nuisance value of exploration petitions or
concessions in project areas (electricity, real estate,
observatories) is invoked for speculative purposes.

In this respect, there have been cases that have set

a precedent in Chilean legislation. As in the case of
Galileo, in 2010, mining claims were filed by Rodolfo
Francisco Villar Garcia and Hugo Osvaldo Garcia Diaz,
covering mining properties in CODELCO’s Andina and
El Teniente Divisions.*

The case had to be taken to court, with the
representative of the mining company at the time,
Carlos Koch, stating that “in the mining industry there
are people who, for speculative purposes, submit
petitions or declarations in already established areas,
knowing that there are holders of preferential rights,
with the purpose of obtaining some economic benefit
from the risk they create, negotiating the waiver of
the initiated process or negotiating such hypothetical
rights, subject to a price.” (Koch, 2013:24).

In this case, the vulnerability lies in the fact that the
non-overlap principle established in the Mining Code
is not respected, allowing natural and legal persons
to submit applications in order to make profits
through speculation. This creates barriers to entry
for other actors in the market, abuse of the law and a
disincentive to mining development.

Code Vulnerability

PP-N2 Lack of diligence
in carrying out the
processes of payment
and auction of mining
concessions.

Possible corruption risk

Question

There may be instances of uncertainty related What is the risk that there is
to the renewal of mining properties. Certain
actors may take advantage of this and not
pay the fee, especially when the mining
concession has already been awarded.

no reliable, up-to-date, online
system that tracks patent
payment records?
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The General Treasury of the Republic receives
payments of fees, patents and rights that must

be made by individuals and legal entities that are
requesting a concession (or already hold one),
whether for exploitation or exploration. Processing
begins with registration and enrolment through

the Civil Court and SERNAGEOMIN, together with
the initial payment of these fees. Each concession

is identified by a “Rol” number. Once assigned,
SERNAGEOMIN periodically collects the annual
patents (exploitation and/or exploration), which must
be paid by the concession holder in March of each
year, and are paid in UTM (see glossary) according to
the value of the unit at the time of payment.

If the holder of the mining patent fails to pay within
the established time limits, the court shall initiate the
judicial process of auction or liquidation. The court
sets the date and time for the auction of the patent.
The patent can be recovered from the auction by its
holder by paying the value plus a penalty, which is
the same as the value of the patent, i.e. double the
original value.

A vulnerability arises because "sometimes cancellation
of the title is not ordered, and many people believe
that they have the right to explore and exploit"
(mining lawyer 2, 2017). This is because in practice

the General Treasury of the Republic issues a list of
mining concession owners who have not paid the
country's various courts and tribunals, but there are
many courts that do not carry out the auctions, so the
cases remain "dormant" for years.

There is no active role on the part of the courts or

the Treasury in ensuring that the auction process is
completed, which means that public revenues are
lost and access of other actors to the mining sector

is limited because auctions are not completed. In
addition, it is sometimes found that the judge will only
auction off one year and people pay only the most
overdue year, leaving the others pending payment.
As the Treasury sends a list to the courts, if one of
them pays, the list must be redone, so all those who
did not pay benefit and continue to hold the mining
concession until a new list is generated. Due to this
limitation, there are owners of both exploration and
exploitation mining concessions who continue to hold
them without paying the corresponding patents.
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On the other hand, there is also a lack of coordination
in the payments registered by the Sole Revenue
Account service and in the Treasury's accounting
records of mining fees and patents. This includes
payments for petitions and declarations, with
discrepancies existing between Sole Revenue Account
payments and payments from the Mining Concessions
System (both accounts belonging to the General
Treasury of the Republic).

In 2015, the Office of the Comptroller General of the
Republic conducted an audit of the Mining Property
Department of SERNAGEOMIN in the Metropolitan
Region, identifying a discrepancy in the information
contained in the Single Revenue Account (CUT)
system of the General Treasury of the Republic and
its accounting records of mining fees and patents. A
difference of $37,398,398,060 was detected between
the information contained in the CUT and the
accounting records of the Treasury Service for the
Metropolitan Region. Differences were also found
between the payments recorded in the CUT and the
"Mining Concessions System". The Treasury explained
that these inconsistencies are due to the fact that
SERNAGEOMIN informs it of the details of mining
patents and fees to be collected in February and June
of each year, which produces a duplication of data

in the Mining Concessions System, pointing out that
this situation does not affect the process of collection
and recovery of such items, since the CUT records the
payments correctly and in the system it is possible to
differentiate between paid and unpaid patents for the
purposes of initiating the appropriate legal collections.
Despite this explanation from the General Treasury,
the Comptroller General of the Republic maintained
its finding.

However, there may be instances of uncertainty
related to the renewal of mining properties. This may
allow certain actors to take advantage of the situation
and not to pay the patent fee, especially when the
mining concession has already been awarded.
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Code Vulnerability

PP-N3 SERNAGEOMIN's cadastre
has information gaps and
incomplete records on
mining concessions.

The cadastre maintained by SERNAGEOMIN has

a lack of information and incomplete records on
mining concessions. It is therefore unknown in which
territories mining concessions have been awarded,
to whom they belong and how long they have been
in force.

According to Article N° 241 of the Mining Code,
SERNAGEOMIN must maintain a national cadastre of
mining concessions, "collecting exclusively the copies
that the conservators must send to the service". The
department in charge of keeping this register updated
is the Mining Property Department, according to the
provisions of Exempt Resolution No. 548 of 2014 by
SERNAGEOMIN.

This may be justified by the audit of SERNAGEOMIN
carried out by the Comptroller General's Office. In

this audit, it determined that between January and
July 2015 in the Metropolitan Region, the mining
cadastre registered 4,780 mining concession records,
verifying the omission of relevant information for
these records, such as, for example, name, date of the

Possible corruption risk

There is the possibility of improper
registrations, such as the creation of a
concession where one already exists.

Question

What is the risk that the
cadastral register is not up
to date and complete?

constitutive ruling for the concession and date of the
patent rebate, as well as remarks in the Unique Tax
Number (RUT) field of the titleholders.

SERNAGEOMIN's official cadastre has information
gaps and incomplete records, because it only has
official data from the Mining Conservators, and
SERNAGEOMIN has no active mechanism to request
or oblige that conservators send information, as
required by the Mining Code.

Coordination in the production of maps reduces
the possibility of public officials demanding bribes
from companies to fix’ the problem, as well as the
possibility of improper registrations that are not
coordinated or compatible with other government
land management tools (Tl, 2016).

These deficiencies have already been identified and
exposed in government reports and activities such as
the Public Report of the Ministry of Mining in 2015 as
well as reports from SERNAGEOMIN and COCHILCO.

Code Vulnerability

PP-N4 The publications of the
mining bulletins are only

Possible corruption risk

In practice, this leads to the existence of
so-called desk miners, people who collect

Question

What is the risk that there
is no single, standardised

available for the region where information from mining bulletins in order to  mining bulletin?

the bulletin is published,
so the information is not

obtain information in their own interests to
obtain a mining concession - in the event that

accessible to all, even though  a concession in process falls through, they

it is public.

proceed to request it themselves. Also, the

information obtained from these bulletins is
sold to interested third parties, resulting in a
more updated cadastre than the official one
provided by SERNAGEOMIN.
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The publications of the mining bulletins are only
available for the region where the bulletin is
published, so the information is not accessible to all,
even though it is public.

This situation leads to the existence of so-called
“desk miners”,* natural or legal persons who collect
information from mining bulletins in order to obtain
information in their own interest or those of a third
party, specifically to obtain a mining concession - in
the event that a concession in process falls through,
they proceed to request it themselves. Also, the
information obtained from these bulletins is sold to
interested third parties, thereby resulting in a more
updated cadastre than the official one prepared and
maintained by SERNAGEOMIN.

Article 238 of the Mining Code states: “A special
supplement to the Official Gazette, called the Official
Mining Bulletin, shall be published, in which all
publications required by this Code shall be made.
This Bulletin shall be published, jointly or separately
with the Official Gazette, on the first working day of
each month and on the first working days of each
week. The Ministry of Mines shall ensure the correct
publication of the Bulletin and compliance with the
rules applicable to it". Currently this is not complied
with and is not regulated by the Mining Code of 1983,
but by the Mining Code of 1932, through the Mining
Code Regulations, since old departmental bulletins
continue to circulate, the tendering of which is the
responsibility of the respective Governor’ Office. The
Governor's Office gives private individuals, on the
basis of public bids, the task of editing and publishing
these bulletins in various territorial divisions scattered
throughout the country. Their circulation is restricted
to those territories (e.g. a person who lives in a region
other than the place where a bulletin is published
must go there in person to buy it), with variable
formats and rates, far from an open data standard.
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There are 10 mining bulletins throughout the country,
with mandatory publication and special editions.

As the publication periods are very strict, failure to
comply with publication means losing the awarding of
the mining concession (the process of awarding of the
concession can be lost).

In many cases, these bulletins are associated with
regional printing houses and newspapers. Those who
are most interested are the so-called “desk miners”,
people who monitor the publications and keep their
own records so that “if someone misses a date, they
immediately apply for concessions, sometimes in
unimportant areas, but at some point it will help them
if a good project emerges” (mining bulletin worker,
2016). Similarly, those who already have a mining
concession must also constantly refer to the mining
bulletins to verify whether there has been an overlap
in their concessions.

Today, those who defend the continuity of the mining
bulletins argue that it is beneficial for small-scale
miners. Congressman Felipe Ward (Independent
Democratic Union Party), explains that the regional
editions allow small-scale mining operators easier
access to publish what the law requires. As for Baldo
Prokurica (National Renewal Party), he mentions that
the mining bulletins are of economic benefit to the
small companies that produce them.

However, the vulnerability lies in the fact that these
mining bulletins are only available in the region where
they are issued, which means that the information is
not equally accessible to all. Combined with the fact
that the SERNAGEOMIN cadastre is not up to date, a
space is created for the aforementioned desk miners
to operate. For example, in the event that a concession
in process is not renewed, they proceed to request it
or inform a third party. This situation can lead to the
possibility of parallel registrations and, for example, the
creation of a concession where one already exists.**
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Code Vulnerability

PP-N5 In practice, mining is
carried out before the
concession is obtained,
especially in medium and
small-scale mining.

With regard to the identification of this vulnerability,
there are no data or bibliographical references on the
subject, but it has been possible to identify it through
interviews with mining experts and people involved in
the process of awarding mining concessions.

According to a mining lawyer, small and medium-
sized miners carry out exploration work during the
application for surveying, through the use of a non-
corresponding title. "Effectively in the first stage they
obtain a real right (declaration) and it is not correct,
but it has the advantage of awarding the concession,
yet these people are protected by the National Mining
Company (ENAMI)" (mining lawyer 2, 2016).

For another mining expert, "this happens with small
and medium-sized mining companies, because
other mining permits are easier to obtain for a large
mining company. So it often happens that they have
approved permits such as the licence to handle
explosives, but not the title deed for the mining
concession" (mining lawyer 1, 2017).

Possible corruption risk

Question

In the absence of on-site monitoring, thiscan ~ What is the risk in mining
lead to abuse and unauthorised use of the
concession, exploiting land that is not yet
permitted for such use.

work being carried out
prior to obtaining an
exploration or exploitation
concession, as per the
legislation in force?

A person who works in the concession constitution
process explains that "many times this is especially
true for small-scale miners because they need to
generate income and cannot wait for the exploitation
concession to be awarded" (civil servant, 2017).

In the absence of adequate monitoring on the ground,
there is a risk of abuse and unauthorised use of the
concession, exploiting land that is not yet authorised
for such use.

Note: Since 3 July 2017, the Official Mining Bulletin

is published as a special supplement to the Official
Gazette, in accordance with Article 238 of the Mining
Code, its Regulations and the Regulations of the
Official Mining Bulletin. The last publication by the 10
previous editors took place on 1 July 2017.
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|. ENVIRONMENTAL
ASSESSMENT SYSTEM (SEIA)

SEIA is an environmental management system designed to introduce
an environmental dimension to the construction, operation, closure and
abandonment stages of a project or activity in Chile, whether public
or private, with a view to making them environmentally sustainable.

It is applicable whenever these projects are likely
to have an environmental impact® in any of their
phases.*® The SEIA is administered by the SEA
(Environmental Assessment Service), whose role is
to assess the environmental impact of projects in
accordance with current legislation, encouraging
and facilitating citizen participation in the
assessment of projects.

Once the background information on the project

or activity has been submitted to the SEA, it must
undergo an examination of admissibility for the SEIA,
in accordance with the provisions of Supreme Decree
No. 40 of 2012, which determines the requirements
for admitting a project or activity to be submitted

to the SEIA. “The environmental impact assessment
procedure shall begin with a rigorous verification of
the type of project, the assessment procedure to be
followed, as well as the provisions contained in Title
[l and articles 28 and 29 of the Regulations of the
Environmental Impact Assessment System (RSEIA)".3’

The admissibility examination seeks to unify the
criteria to be taken into account for the admissibility
of Environmental Impact Assessments (EIA) and
Environmental Impact Statements (EIS) submitted to
the SEIA and, at the same time, to establish a single
format for the verification of the project or activity.

The Environmental Impact Statement is part of the
SEIA and is a management mechanism designed

to prevent environmental deterioration due to the
implementation of investment projects in the country.

The Environmental Impact Assessment is a document
that describes in detail the characteristics of a project
or activity that is intended to be carried out or
modified. An EIA must provide a well-founded basis
for the prediction, identification, and interpretation
of the environmental impact and describe the

actions to be taken to prevent or minimise significant
adverse effects.
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Projects must be submitted to the SEIA in the form d. Location close to populations, resources and
of an Environmental Impact Statement (EIS), unless protected areas likely to be affected, as well as the
the project involves or presents some of the effects, environmental value of the territory in which it is
characteristics or circumstances established in intended to be located;
Article 11 of Law No. 19.300 on General Bases of the
Environment, in which case an Environmental Impact e. Significant alteration, in terms of magnitude or
Study must be submitted, as in the following cases: duration, of the landscape or tourism value of an
area, and
a. Riskto public health, due to the quantity and
quality of effluents, emissions or waste; f. Alteration of monuments, sites of anthropological,
archaeological or historical value and, in general,
b. Significant adverse effects on the quantity and those pertaining to cultural heritage.
quality of renewable natural resources, including
soil, water and air; Title Il of the SEIA Regulations establishes a set
of variables and criteria that specify the scope
c. Resettlement of human communities, or of the effects, characteristics or circumstances
significant alteration of living systems and indicated above.

customs of human groups;

ENVIRONMENTAL IMPACT ASSESSMENT SYSTEM AND ASSOCIATED INSTITUTIONS

Institution

Servicio de
Evaluacién
Ambiental
(Environmental
Assessment Service,
SEA)

Environmental
Assessment System
(SEIA)

Institutions involved
in environmental
assessment

40

Role

Its central function is to modernise and administer the environmental management mechanism
known as the “Environmental Impact Assessment System” (SEIA).

The Service has the function of standardising the criteria, requirements, conditions, background
information, certificates, formalities, technical requirements and procedures of an environmental
nature established by the ministries and other competent State bodies, through the establishment of
procedural guides, among others.

Modernisation of the system aims to establish common criteria for assessing each type of project in
order to ensure efficient and effective environmental protection.

Environmental management system designed to introduce an environmental dimension to

the construction, operation, closure and abandonment stages of a project or activity in Chile,
whether public or private, with a view to making them environmentally sustainable. It is applicable
whenever these projects are likely to have an environmental impact in any of their phases. The

SEIA is administered by the SEA (Environmental Assessment Service), whose role is to assess the
environmental impact of projects in accordance with current legislation, encouraging and facilitating
citizen participation in the assessment of projects.

Ministry of Interior (ONEMI), Ministry of Foreign Affairs (Environmental Directorate, IChA), Ministry of the
Economy (Undersecretariat of Fisheries, Sernap, CORFO, National Irrigation Commission, Infor, Siren,
Sernatur), Ministry of Education (Conicyt, National Monuments Council), Ministry of National Defence
(Directemar, SHOA), Ministry of Public Works (Irrigation Directorate, DGA, SISS), Ministry of Agriculture
(CONAF), Ministry of National Assets, Ministry of Health (Sesma, Health Service, ISP), Ministry of Mining
(Cochilco, Sernageomin, Chilean Nuclear Energy Commission, National Energy Commission), Ministry

of Transport and Telecommunications (Undersecretariat of Transport), Ministry of Housing and Urban
Planning (Undersecretariat of Housing and Urban Planning), Ministry of Social Development (Conadi),
Intendancy, Governorate and Municipality where the project or activity is developed.
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|l. ENVIRONMENTAL
ASSESSMENT PROCEDURE

Title IV of the RSEIA establishes the environmental assessment procedure.

The first common step® is the submission of the
necessary information to the SEA to initiate the
environmental assessment, which results in the
creation of a physical and/or electronic environmental
assessment file, containing all documents directly
related to the assessment of the project or activity.

Law N° 20.417 provides for the possibility of the
environmental assessment procedure being carried
out electronically (this being the general rule). “It
shall be understood that the owner of a project or
activity accepts the use of electronic techniques and
means in all the actions of the procedure that affect
it, from the moment it submits its EIA or EIS, unless

it expressly requests otherwise and so indicates in
the presentation of said EIA or EIS “. 3 In this way,
the assessment procedure through electronic means
leads to the creation of an electronic file, which will
contain all the documents or parts that are directly
related to the environmental impact assessment of
the project or activity, except for those documents
or files that, due to their nature, cannot be added, or
those that are of a restricted nature. The file is made
available to any person (natural or legal) who wishes
to view or consult it on the SEA's website. The e-SEIA is
a free, public and open access system. Projects can be
searched at the following link: http://seia.sea.gob.cl/
busqueda/buscarProyecto.php

The admissibility examination requires a review of
the formal aspects of the projects or activities and of
the assessment procedure through which the project
will be submitted to the SEIA, so that a thorough and
exhaustive review of the content of the background
information may be carried as part of that procedure.
It is important to note that the RSEIA establishes

the possibility of terminating the assessment
procedure for lack of relevant or essential information
that cannot be remedied through clarifications,
rectifications or extensions.*

The electronic system allows any person to access
the assessment file, including the pronouncements of
the State Administrative Bodies with Environmental
Jurisdiction (OAECA)*' involved in the assessment, as
well as all documentation related to the project or
activity presented by the licensee.
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The following is a simplified description of the process
of requesting approval of a project or activity through
an Environmental Scoring Resolution (RCA), which
includes the following stages:

1.
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The owner of the project or activity produces
an EIS or EIA.

The EIS or EIA is submitted to the Environmental
Assessment System (SEIA). The SEA has 5 days from
the date of submission to issue a substantiated
decision on whether the project is admissible. The
EIS or EIA is considered to have been submitted
when the resolution is issued.

+  The SEA distributes the EIS or EIA among all
services with environmental jurisdiction (the
citizen participation process is only initiated
in the case of an EIA).

+  The regional government, municipalities and
the maritime governor's office are asked to
issue a territorial compatibility statement (30
days EIA/15 days EIS).

+ Request for pronouncement on regional
development policies, plans and programmes
and community development plans to the
regional government and municipalities (30
days EIA/15 days EIS).

+  The OAECAs*? make their assessment and
pronouncements, and may ask questions,
request clarifications, rectifications or
additional information (30 days EIA /

15 days EIS).

If the EIS or EIA contains errors, omissions or
inaccuracies found by these bodies, the SEA
compiles and systematises the comments and
prepares the Consolidated Report on Clarifications,
Rectifications and Extensions (ICSARA). This report
contains all the remarks made by the services in the
framework of their competence and sends them to
the project owner for a response.

In the case of the EIA, if any OAECA finds that

the Study lacks relevant or essential information
for its assessment, which cannot be remedied

by clarifications, rectifications or extensions,

it should indicate this as soon as its opinion is
requested, stating clearly and in unequivocal and
appropriate terms, the information lacking in the
submission and its relevance or essential nature
for the assessment.

Once the ICSARA has been received, if the Study or
Declaration lacks relevant and essential information
for the assessment, the Regional Director or the
Executive Director of SEA* will declare this by
means of a substantiated resolution, ordering

the return of the information to the owner and
terminating the procedure.*

Once the owner of the project or activity has
resolved all the responses to the remarks made,

it submits its Addendum® to the SEA. This
information will be sent to the OAECAs involved in
the assessment; these bodies will have a maximum
period (15 days EIA / 10 days EIS) to report on

the Addendum, indicating whether the errors,
omissions or inaccuracies have been corrected.

+ Inthe case of ElAs, it must also be stated
whether the comments submitted by the
community that fall within the scope of its
jurisdiction have been adequately addressed
by the project owner and whether the
project has been subject to clarifications,
rectifications or extensions that substantively
affect the project.

If further clarifications, rectifications or extensions
are required following the submission of the
Addendum, a supplementary ICSARA is prepared.

The project owner must submit the supplementary
addendum, which is forwarded to the OAECAs
participating in the assessment. The OAECAs make
remarks, which can only refer to the background
information presented in the supplementary
Addendum (15 days EIA/10 days EIS).



10.

11.

12.

Once the corresponding reports have been issued,
a Consolidated Evaluation Report (ICE) is prepared
for the project. This report must be available in the
e-SEIA at least five days before the session of the
Assessment Commission at which the project will be
rated or before the issuance of the RCA.

10. Once the ICE has been prepared and published
in the e-SEIA, the members of the Assessment
Commission must be convened in order to
determine the environmental rating of the

project. With regard to compliance with applicable
environmental regulations, the Assessment
Commission or the Executive Director, as the case
may be, shall approve or reject a project or activity
solely on the basis of the ICE, with regard to the
aspects regulated by applicable environmental
legislation. Said RCA shall be issued within ten days
of the environmental rating of the project or activity.

The owner of the project or activity and the persons
who have submitted remarks on the respective EIS
or EIA are notified of the RCA.

Concerning execution of the RCA:

+  The project operator must comply with
the contents of the RCA during all phases
of the project.

+  The Directorate of Municipal Works will not
be able to award definitive approval if the
project does not obtain a favourable RCA.

+ The RCA expires after 5 years if
systematic, uninterrupted and permanent
implementation of the project has not
commenced.

+ The RCA may, in exceptional cases, be
reviewed ex officio or at the request of the
owner or the party directly affected.
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+ The RCA can be redrafted, if it is amended by
one or more subsequent RCAs.

+  The SEA can administratively interpret
RCAs, subject to a report from the OAECAs,
the Ministry of the Environment and the
Environmental Superintendency.

13. Article 74 of the RSEA establishes the possibility of

review of the RCA, in exceptional cases, ex officio

or at the request of the project owner or the party
directly affected, where, during the execution of the
project, the variables assessed and considered have
changed substantially.

14. Appeals may be submitted to the Executive Director

of the SEA against a resolution that denies, rejects
or establishes conditions or requirements for an EIS;
in the case of an EIA, appeals may be submitted to a
Committee of Ministers.%

+ Asponsored appeal to the EIS is an
option to appeal against the conditions or
requirements set out in the RCA.

+ A community appeal is appropriate when the
remarks made during the public participation
process have not been duly considered in the
rationale of the respective RCA.
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1. CONGERNING CITIZEN
PARTIGIPATION AND
CONSULTATION WITH
INDIGENOUS PEOPLES

Article 4 of Law No. 20.417 establishes that it is the duty of the State to facilitate
citizen participation, provide access to environmental information and promote
educational campaigns aimed at environmental protection.

It also establishes that State bodies, in the exercise
of their environmental responsibilities and in

the application of environmental management
mechanisms, must promote adequate conservation,
development and strengthening of the identity,
languages, institutions and social and cultural
traditions of indigenous peoples, communities and
individuals, in accordance with the provisions of the
law and applicable international conventions ratified
by Chile.*”

Citizen participation

Law N° 19.300 establishes the framework for citizen
participation in the EIA:%®
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The owner of the project or activity must publish
an extract of the EIA in the Official Gazette and in
a national or regional newspaper.

Legal and natural persons may read the contents of
the EIA, and submit their comments in writing to the
SEA, or through the SEA website.

vi.

Once the extract has been published in the
newspaper, citizens have 60 working days to submit
their comments.

For the duration of the public participation period,
the SEA will establish mechanisms to ensure
informed community participation in the EIA
rating process.

The comments submitted by the community are
considered (and answered) by the SEA (regional),
or the Executive Directorate (in the case of an
inter-regional project), in the rationale of the RCA,
which will be provided to those who have made
comments, and will also be available 5 days before
the rating of the project on the SEA's website.

An avenue of appeal exists whereby any natural
or legal person who has made a comment and
believes that it was not well considered (or
answered) may file an Appeal for Recourse within
15 days for projects submitted before January 26,
2010, and within 30 days for projects submitted
after the aforementioned date. These periods are
counted from the date of notification of the RCA to
the commenter.



For the EIS:

i. The Regional Directorates or the Executive Director,
as appropriate, may decree the implementation of a
citizen participation process for a period of 20 days,
in an EIS submitted for assessment for a project
that creates environmental burdens for nearby
communities. This is provided it is requested by
at least two citizen organizations with legal status,
through their representatives, or at least ten natural
persons directly affected. This request must be
made in writing and must be submitted within 10
days from the publication in the Official Gazette of
the project subject to the EIS in question.

ii. During this citizen participation process, legal and
natural persons will be able to learn about the
contents of the EIS and submit their comments in
writing to the SEA.

ili. Comments submitted by the community are
considered (and answered) by the SEA (regional),
or the Executive Directorate (in the case of an
inter-regional project), in the rationale of the
RCA, which will be provided to those who have
made comments.

iv. Anavenue of appeal exists whereby any natural
or legal person who has made a comment and
believes that it was not well considered (or
answered) may file an Appeal for Recourse within
30 days of notification of the RCA.

The SEA website allows free access to projects that are
in the process of Citizen Participation:

+  Listed by EIA.
http://seia.sea.gob.cl/eia/externos/proyectos_en_

pac.php

+  Listed by EIS.
http://seia.sea.gob.cl/dia/externos/proyectos_en_
pac_dia.php

+  List of projects for which Participation
has been requested.
http://seia.sea.gob.cl/pacDia/publico/index.php
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Consultation with Indigenous Peoples*

On September 15, 2009, Convention No. 169 of the
International Labor Organization took effect in Chile.
In relation to the consultation of indigenous peoples,
the Convention establishes the following in its Articles
6 N° 1 letter a) and N° 2: “In applying the provisions of
this Convention, governments shall:

Consult the peoples concerned, through appropriate
procedures and in particular through their
representative institutions, whenever consideration is
being given to legislative or administrative measures
which may affect them directly. [...] Consultations
carried out in application of this Convention shall be
undertaken, in good faith and in a form appropriate
to the circumstances, with the objective of achieving
agreement or consent to the proposed measures.”

The consultation process shall involve the affected
Indigenous Peoples exclusively and must be carried
out with the aim of reaching an agreement or
achieving consent. However, failure to achieve

this objective does not imply loss of the right to
consultation.>®

If there is no proof that an individual is an indigenous
person in accordance with Law No. 19.253, they must
prove their indigenous status in accordance with the
provisions of applicable regulations.
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[V. CORRUPTION
VULNERABILITIES AND
RISKS IN OBTAINING
ENVIRONMENTAL PERMITS

Vulnerabilities were identified based on document analysis, in-depth interviews
and the review of environmental permit processes. These vulnerabilities were
discussed and validated with different stakeholders in three working groups.

These working groups were held in December, March and April at the Pontificia

Universidad Catélica de Valparaiso, Santiago.

A. VULNERABILITIES IN PROCESS DESIGN

Code Vulnerability

PD-N4 Low capacity of the state
to obtain awareness of its
own territories and their

Possible submission of false
information for assessment
undermines the entire assessment ~ mechanism for the accuracy

Possible corruption risk Question

What is the risk caused by the
absence of a State oversight

characteristics, which may lead  procedure, implying that the permit  and/or truthfulness of the

to insufficient review of the
accuracy of the information
provided by project owners.

During the investigation process it was observed
that it is possible that the information provided in
EIS and EIA baselines® is inaccurate. Proof of this is
in the events of the "Chile LT 2 x 500 [KV] Cardones -
Polpaico Expansion Plan" project, an irregularity that
came to light®? and was subsequently initiated by an
Investigation Commission of the Chilean Chamber of
Deputies, whose conclusions stated: "The Service>
was not only aware of them, but also must have
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obtained is tainted from the outset.  information provided by

project holders for assessment
purposes?

had them in sight and in that sense should have
been aware of the falsification of information that
occurred in the context of prior negotiations. These
irregularities, for example, involve communities that
do not exist or meetings that did not take place, even
though it is stated that they did (there are notarized
letters certifying all of this). This lack of rigorousness
in the environmental authority's procedure does not
encourage effective and sensible application of the



environmental principles of citizen participation and
prevention in the Environmental Assessment, in order
to achieve mitigation, compensation and accurate
reparation”.

The same report states: “Focusing now on anomalies
occurring during the environmental impact study
itself, we note the falsification of surveys, since the
environmental assessment process requires surveys
for the analysis of landscape impact, which were not
conducted, as in the case of El Romero, and there

is a notarized statement by the president of the
neighbourhood council on this point”.

Regarding the lack of information available for some
projects, one interviewee pointed out: “CONAMA >
we even had meetings with them and we made them
aware of this lack of information in order to be able
to carry out an environmental impact assessment or
one that was a little more respectable, we understood
how the law was and that we did not have much more
to do on that side. And CONAMA sent an official letter
to Alto Maipo® and asked it to make a statement

on climate change and to issue an official letter and
attach an annex to the environmental impact study,
and Alto Maipo did not do so. If you want to do things
well and convince the community, these gestures are
necessary. They did not respond to the comments
from the municipality, it is true that they have no
obligation, but of the 8,000 citizen comments, at

least 50 were from the municipality and they did not
respond to them either” (interviewee, member of civil
society, 2016).%¢

One of the major drawbacks is that the State does
not have a unified geographic information system
that would allow it to visualize the environmental
components present in the territory (including the
population). The creation of a unified territorial
information system would make it possible to
contradict the information provided by project
owners, thus providing greater clarity on the
magnitude of the externalities and size of the area

of influence that would be affected by a mining
project. On the other hand, it is also relevant that

the SEA has the resources and powers to inspect
citizen participation processes in the field, and it is not
enough to be satisfied with the information provided
to the Service nor that it is true merely on the basis of
a declaration under oath that it is so. In this regard,
Article 19 of the RSEIA states: “Environmental Impact
Statements must be presented in the form of a sworn
statement, in which it is expressed that applicable
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! ! One of the major drawbacks
is that the State does not
have a unified geographic
information system that
would allow it to visualize the
environmental components
present in the territory.

environmental legislation has been complied

with, accompanied by all background information
enabling the competent authority to assess whether
its environmental impact complies with applicable
regulations”.>’

In practice, the environmental assessment is carried
out solely on the basis of the information provided by
the owner, unless there is a substantiated request by
the OAECAS to visit the area where the project will be
located. This is only possible if economic resources
make it possible to cover the costs of on-site
inspection by the assessment teams.

Regarding the admissibility of a project, it should

not be sufficient merely to verify adherence to the
minimum content required by current legislation,
although in practice the review carried out is in the
form of a check list, rather than a more in-depth
review of background information, which allows
projects to be rejected at an earlier stage, so that the
SEIA is not burdened with a heavy workload.

In focusing only on the duration of the review and

not on the quality of the information provided for
environmental assessment, there is a risk that projects
will be submitted to the SEA that fail to disclose the
scope of the impacts that will be produced. This

would therefore help to prevent projects from being
approved without considering all their complexities.

Another important point in this matter is the lack of
uniformity of criteria in the application of the project
“admissibility test”, since many times a project is
submitted to an EIS process when it should have been
evaluated by means of an EIA. In the future, this may
lead to the litigation of the project, lack of legitimacy
in the eyes of the community or, even more serious, a
failing assessment of the environmental impacts.
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The risk arising from this process is the concealment
and falsification of information or the provision of
false information.

In Chile, persons who submit false Sworn Declarations
or omit information on the environmental impacts

of a project or activity to the SEA are not subject to
specific penalties (criminal, civil or administrative).
This demonstrates a gap in the adequate protection
of the environment, at the base level of environmental
management in our country.

As Matus, Orellana, Castillo and Ramirez remark:
“Thus, while our legislation punishes with the penalties
of perjury those who submit false sworn declarations
to carry out certain procedures or obtain certain
benefits, those who submit a false sworn declaration
to the Environmental Impact Assessment System
regarding the environmental impact of their activity or
project are not subject to any specific sanction “.*8

This risk concerns the practice of obtaining an
environmental permit with intentionally false or

manipulated information, which implies that the
entire assessment process is flawed and supported
by false or incomplete reports that will influence the
decision on whether or not to award an RCA.*®

Regarding the risk associated with the admissibility
periods for the review of the minimum necessary
background information for an environmental
assessment, there is a risk that projects may be
submitted with insufficient information for the
analysis by OAECAS, which may result in an overload
of the SEIA; rejection of the EIS or EIA due to errors,
omissions or inaccuracies that are not corrected,

in which case the project owner has the right to

file a complaint with the Regional or National
Environmental Commission, both of which authorities
have a political role and not a technical one. In this
instance it is possible for a decision to be changed.

To summarise, the risk is that false background
information submitted for assessment will undermine
the entire assessment process, resulting in a permit
that is flawed from the outset.

Code Vulnerability

DP-N5 There are no effective

Possible corruption risk

Political pressures and abuse of

Question

What is the risk that officials of

protection mechanisms for
professional assessment
teams against undue political
pressure from authorities or
the leadership of government
agencies.

authority within the Environmental
Assessment System produce
irregularities throughout the
system and disregard for the
technical aspects of assessment.
This results in projects being
rejected or approved because of
undue political pressure.

government agencies will be
subject to political pressure,
influence peddling or bribery
by state authorities to approve
or reject environmental
authorisations?

The interviews carried out during the research
process revealed the existence of political
pressures from authorities or leaderships that
do not necessarily serve a technical criterion of
environmental assessment.

An example of this is what was pointed out by one
of our interviewees, who told us the following: "there
is no direct pressure on civil servants, but there is
indirect pressure through their superiors. In general,
what happens is that the staff member writes their
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assessment report and submits it to their superior to
be approved or validated, and it is at this point that
the superior filters, cuts or suggests changes. These
reports are removed from the system".®

In the Proposals of the Parliamentary Citizens'

Trade Union Commission®' for the Reform of the
Environmental Impact Assessment System, they refer
to this issue by pointing out the existence of "pressure
on civil servants, initiated by political sectors and/or
project owners, at the time of project assessment,



through insinuations about their removal from office
made by hierarchical superiors ".62

In addition, the same Final Report of the Presidential
Advisory Commission for the Evaluation of the SEIA
established that "The problem in this line of work was
rooted in the discussion that the decisions on the
environmental qualification of projects are not always
technically founded, but could rather be influenced
by the interests or priorities of the Government,

the Regional Intendant and the Regional Ministerial
authorities".®®

As can be seen, political pressures in the
environmental assessment process are a matter of
consensus for all stakeholders involved.
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This risk can translate into impositions by political
authorities on public officials below them in their
hierarchy to carry out an environmental assessment
according to the interests of the owners or the
influence of various sectors to favour or hinder a given
mining project. Depending on the degree of pressure
exerted, it can even go as far as extortion.

Political pressures and abuse of authority within

the Environmental Assessment System produce
irregularities throughout the system and disregard
for the technical aspects of assessment. This results
in projects being rejected or approved because of
undue political pressure. This results in projects being
rejected or approved because of undue political
pressure.

Code Vulnerability

DP-N6 The Environmental Assessment
System gives the Political
Committee (Ministers, Regional)
final power to approve or reject
projects. This decision is based on
political and not technical criteria.

This seems to us to be a point of consensus for all
those interviewed in our research. The Parliamentary
Citizens' Trade Union Commission for the Reform

of the Environmental Impact Assessment System in
its final report states: "The Committee of Ministers,
whose majority of members correspond to productive
ministries (Agriculture, Economy, Energy, Mining, as
well as Environment and Health), constitutes and
exercises a function of political control over the
activities of the environmental institutions, with the
aim of ensuring that no condition of environmental
relevance can be a cause for rejecting the
environmental approval of the investment. For this
reason, it is very common for this committee to make
political decisions that overrule the technical grounds
of the public officials who participate in the SEIA,

or that of the regional Environmental Assessment
Services, which must weigh the conditions for
approval or rejection of projects.

Potential for conflict of
interest or private gain.

Possible corruption risk  Question

What are the risks of the Committee
of Ministers and Regional Assessment
Commissions having conflicts of
interest and incorporating political
criteria in the environmental
assessment of projects?

On the other hand, the same Presidential Advisory
Commission for Assessment of the SEIA indicates

in its report that: "The problem raised in this line of
research is related to the way in which the Committee
of Ministers makes decisions and the grounds on
which it argues to defend each decision. Its motivation
for approving projects is questioned, given that, once
again, there are no clear opportunities in the rating
process for public policy decisions to resolve instances
of technically discretionary or unregulated activities

in the environmental process. Its revision is required
for a clear regulation of its functioning. Furthermore, it
should be considered that there is little or no regulation
in this regard, both in the Law and in the RSEIA".
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The functioning of the Assessment Commissions

is currently questioned because as a body it is
considered to be exposed to political interests,
increasing distrust of the technical and legal merit of
their decisions.

The modification introduced by Law N° 20.417 did
not regulate this body in detail, but limited itself to
indicating its composition and establishing some
procedural aspects, but in a not very explicit manner.
This has meant that the Committee of Ministers has
been questioned in its decisions, on the grounds that
its determinations lack a technical and legal basis.

One of the interviewees commented: "In Chile,

the final decision is taken by the Committee of
Ministers, in other words ministers of state who do
not necessarily know the project in detail. In the

end, projects are approved by politicians without
understanding what the projects are about. Thereis a
risk of corruption here ".%

Cases in which the Committee of Ministers has been
questioned by public opinion and by other national
institutions are abundant, an example of this is
what was pointed out by the MP Andrea Molina:®
"We will pursue to the utmost the question of why
the Committee of Ministers approved, once again, a
project that comes with unfavourable reports from
services that are supposed to have the expertise and
competence to assess whether a proposal complies
with the environmental regulations necessary to

be implemented. Unfortunately, this dichotomy
leads us to believe that the committee is choosing
political decisions over sustainability, given that it is
no coincidence that it is the family of a well-known
politician in the region who is promoting this real
estate initiative".

Another example: "The communities of the Huasco
Valley have recently been notified of Resolution No.
1.385 of 1 December of the Committee of Ministers,
which resolves to reject the appeals against the
resolution that reviewed and modified the RCA of the
Pascua Lama Project, filed by both the communities
and the Defense Association of the Huasco River

and its tributaries. The communities have been
strongly denouncing this arbitrary change, which
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they have described as criminal, as it is tailored to the
company's needs in order to avoid being blamed and
sanctioned for water contamination, and allows the
contamination to remain hidden, as the authorised
limits of heavy metals and chemicals in the water
have been made more permissive, in addition to
other changes that help the company to get away with
being responsible for these excesses. With all this,

the pollution is legalised and the community will be
quietly polluted. At the same time, they announced
that they had complained to the Committee of
Ministers and were therefore awaiting a resolution
from which they hoped "that hopefully the political
decision will be made not to continue killing people".®

As a final example, in December 2015: "the
Environmental Assessment Commission of Valparaiso
decided to reject the aforementioned project, which
envisaged an investment of US $4 million in the coastal
area of Puchuncavi, arguing deficiencies regarding
baseline and mitigation measures... In addition, it

was deemed that the project did not guarantee the
feasibility of drinking water and sewerage".®’

The Environmental Assessment System is a technical-
environmental assessment of the environmental
impacts generated by a project or activity. The
process is supported by professionals who analyse
and determine the technical aspects of a project;
however, in its final stage, a political decision-making
body is involved. The risk arises in that these political
authorities respond to different types of ideologies
and interests, introducing a component of uncertainty
to the process, mistrust and lack of legitimacy
amongst public opinion, communities surrounding a
project and private sector owners or investors.

As a result, citizens feel that the state is estranged
from the regions, providing “help or favours” to
project owners, and ultimately not being impartial
when granting environmental authorisations, as the
decisions taken lack due transparency.

In short, the risk is the possibility that conflicts of
interest may arise, and that special interests may
benefit from these conflicts.
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Code Vulnerability

DP-N7 Insufficient citizen participation
produces inequality in information,
since language is unclear and
inadequate time is given to make
comments, generating a perception

of abandonment by the State.

The Parliamentary Citizens' Trade Union Commission
for the Reform of the Environmental Impact
Assessment System established in its report that
"There are significant inequalities and asymmetries in
the timeframes and procedures available to owners,
whether public or private, and the communities
likely to be affected by investment projects. This

is a condition of the regulatory framework that
favours the rights of the investor over the rights

of the communities where investment projects

are established".®

Further on in the same report it states: “There

is a disparity between the technical and political
capacity of communities and project owners, which
is manifested in the fact that the owners have a wide
array of technical expertise and resources to prepare
their EISs or ElAs. On the other hand, communities
lack sufficient technical tools to contradict this
information, and there are no technical or financial
support mechanisms “.6°

For its part, the Presidential Advisory Commission

for the Assessment of the SEIA, in its final report,
identified “asymmetry of information between project
owners and citizens regarding the environmental
impacts of projects, as well as the proposed
mitigation, repair and compensation measures”.”

Going even deeper into the subject, it is indicated

that: “proposals related to the strengthening of Citizen
Participation and Indigenous Consultation clearly
express the need to ensure resources to provide
independent advice to the communities that require it,
within the framework of the assessment of a project.
This means ensuring continuity and strengthening

Possible corruption risk

Uncertainty about the content and
implications of the assessment,
resulting in loss of legitimacy for
the entire assessment process
and the perception that the state
benefits special interests.

Question

What risk is there in the
asymmetry of information
and the weak role of
communities in the process
of citizen participation in
project assessment?

the allocation of resources to provide, if required,
technical advice, intercultural facilitators, translators,
presentation of information in simple form, and other
actions that facilitate the understanding of all aspects of
the project under assessment by human communities
and groups belonging to indigenous peoples”.”

Camilo Mirosevic in the Universidad Catolica

Law Review refers to the inequality of the parties
involved: “In the same sense, the configuration

of this mechanism has been criticised in that the
citizenry are in a position of structural disadvantage
relative to the authority and the developer, as

they lack the necessary means and resources

to adequately substantiate their observations,
especially when it comes to communities of low
socioeconomic status and non-associated natural
persons. This, coupled with the short timeframe for
comments, is not conducive to the exercise of this
participatory mechanism, especially with respect

to non-associated individuals. To balance this
situation, some of the systems compared provide
state funding to participants, in order to ensure
equal opportunities for the participation of citizens,
developers and assessors”.”

Secondly, there are unequal opportunities in the

process, specifically with regard to the timeframe for
communities and individuals to comment on projects.
We recall that citizen participation lasts 60 days, while
project owners have the possibility of extending their
deadlines and attaching new information (as part of
the Addendum).
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On this point the Parliamentary Citizens' Trade Union
Committee found that: “Rating timeframes favour the
project owner over communities and public services.
Projects are delayed, as project owners can suspend
the deadline when an ICSARA is published, allowing
them to respond to all queries and thus avoid a new
public participation process. This situation is in stark
contrast to that of the OAECAs, which must issue their
decisions on ElAs, EISs, addenda or ICEs within very
tight and non-extendable deadlines, lacking sufficient
time to carry out an in-depth analysis of these
mechanisms. The same is true of the timeframes

for citizen participation, which cannot be extended
regardless of the magnitude of the project or the
characteristics of the place where the participation
process takes place”.”

Thus, citizen participation occurs at a late stage, when
there is no possibility of influencing either the design
or location of the project. This is due to the fact that
projects undergo a large number of changes during
assessment, which begin to emerge after the first 60
days from the start of the assessment.

Thirdly and finally, when it comes to citizen
participation, communities perceive that the state
neglects to help them understand what projects
are about, and what the possible environmental

B. VULNERABILITIES IN PROCESS PRACTICE

and social impacts are. Even when information is
accessible, they are unable to understand all aspects
of the project.

Concerning the Presidential Advisory Commission
for Assessment of the SEIA, the following is observed
regarding technical support to communities:
“Proposals related to the strengthening of Citizen
Participation and Indigenous Consultation clearly
express the need to ensure resources to provide
independent advice to the communities that require it,
within the framework of the assessment of a project.
This means ensuring continuity and strengthening
the allocation of resources to provide, if required,
technical advice, intercultural facilitators, translators,
presentation of information in simple form, and
other actions that facilitate the understanding of all
aspects of the project under assessment by human
communities and groups belonging to indigenous
peoples”.”*

This lack of technical assistance and the deficit of
project-specific knowledge only generates distrust
on the part of the communities, which leads to a lack
of legitimacy of the assessment process, the SEA
and the project owner. The combination of mistrust
and lack of legitimacy creates a perfect scenario for
environmental conflicts to arise.

Code Vulnerability

Question

PP-N6
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The provisions governing the
Environmental Assessment
System are regulated at
national level. However, the
assessment criteria change
according to the region where
the project is submitted and
the team that is assessing it.

Possible corruption risk

Lack of objectivity or favouritism
creates uncertainty in the
assessment system, which

can create opportunities for
manipulation of the elements
assessed in favour of certain
interests.

What are the risks that
decentralisation and favouritism
by government officials will
create uncertainty in the
environmental assessment
process?



On this point, mining companies and the
organisations they belong to are the most critical of
the discretionary nature of the assessment process.
One interviewee pointed out: "The complexity

of permits is spread across different public
organisations, some are duplicated or the powers are
not well separated, or for the same issue you have

to present the same information in three different
formats to three different services and each one
assesses it according to its own criteria, which are
often not the same, so they approve it in one and
reject it in another. There are areas that are left to the
discretion of the official or the authority, and since
some authorities are more sympathetic to mining
interests than others, they may let it pass or not on
that basis".”

On an even more serious note, in 2016 the
investigation into alleged bribery and improper
negotiation in the environmental assessment process
of the Américo Vespucio Oriente Concession project
came to public light. The national press reported
that "the Economic Crimes Investigation Brigade
(BRIDEC) of the Chilean Investigative Police arrived
at the offices of the SEA with the aim of removing
documentation and the computer of the accused

in the case, Christian Bustos Cancino, who since
2012 has worked for the Environmental Assessment
Division that examines proposals ".”

The Public Prosecutor's Office is already aware of the
background to the investigation, whereby the focus
lies on two documents that are a fundamental part of
the environmental impact study. In both documents,
it is alleged that the SEA official was involved in
adjusting the atmospheric impact of the works ".””
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In the words of another mining company
representative interviewed for this research: “There
is a lot of corruption in this area. Of course there is
corruption, as there is discretionality- arbitrariness
increases, and as it does, there is much more room
for corruption. This is because there are matters
that cannot be valued, e.g. the landscape value of

a place or the impact on an archaeological site. The
Monuments Council is a clear example of where
corruption can occur. In particular, | am concerned
about the Monuments Council, maritime concessions
and CONADI due to excessive discretionality”.”®

One of the elements most commented on by
interviewees from the mining sector is the lack of a
single criterion for the assessment of projects in the
SEIA. This is a paradox, since Chile is a unified country,
in which laws apply to the entire national territory, and
thus Law N° 19.300, 20.417 and the SEIA regulations
apply to all projects that enter for evaluation,
regardless of their location. This impels us to the role
of the OAECAS assessors.

In this regard, we can point out that from the
interviews we have conducted, we have learned that
there are assessors who have ideological biases

or have preferences for or against certain types of
projects when carrying out a technical assessment.
This can easily lead to an abuse of power on the part
of a public official.

In summary, the risk here is the lack of objectivity or
favouritism creates uncertainty in the assessment
system, which can create opportunities for
manipulation of the elements assessed in favour of
certain interests.

Code Vulnerability

PP-N7 Various stakeholders or
authorities may lobby outside

with the intention of
influencing the outcome of an
environmental assessment.

Possible corruption risk

Decisions made or changed in
response to improper lobbying
the formal legal framework actions.

Question

What are the risks of improper
or unlawful lobbying by various
interest groups or government
authorities?

Another vulnerability detected is the possibility of unregistered lobbying meetings.
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! ! The risk is that decisions are
made or changed in response
to improper lobbying actions
that are not recorded in the
lobbying register.

At this point it is important to note that Chile has
had a Lobbying Law since 2014, which in general
regulates lobbying and representations from private
interests to authorities and officials of the central
government, municipalities, the National Congress
and autonomous bodies, establishing requirements
for registration and transparency of:

i. Meetings and hearings: requested by lobbyists and
private interest managers aiming to influence a
public decision.

ii. Travel undertaken in the performance of duties.
ili. Gifts received in capacity as an authority or official.

As mentioned in point i. above, interviews between
authorities and lobbyists and representatives

of interests are regulated, but in the case of
environmental assessment, pressures are frequently
exerted by the administrative and political authorities
themselves, and therefore, these types of meetings
occur outside of the regulatory framework.

An example of unregulated meetings is reported by
the newspaper La Tercera,” which states: "examples
such as the meeting that the Minister of Mining held at
the end of March with representatives of the company
Antofagasta Minerals, of which no record was kept, is
only one of several cases in which the argument has
been used that when meetings are convened by the
authority itself, defined as a "passive subject" in the
law, it is not compulsory to register them".

To complement the above, the electronic newspaper
El Mostrador® reports: "There are plenty of examples.
Qué Pasa magazine reported on the secretive meeting
that took place on the morning of Tuesday 24 March
in the Teplizky room of the Ministry of Mining, an
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appointment which Soledad Alvear attended as a
private lawyer as part of the legal team led by Andrés
Jana, who represents Minera Los Pelambres (MLP),
60% owned by the Luksic group, while on the other
side of the table were the Minister of Mining, Aurora
Williams, her former chief of staff, Adolfo Galindo,
Undersecretary Ignacio Moreno, Foreign Ministry
Director of State Frontiers, Ambassador Patricio Pozo,
and the director of the National Geology and Mining
Service (SERNAGEOMIN), Rodrigo Alvarez".

Another situation that occurs in reality is requests
by project owners for hearings with the political
and technical authorities to "explain" the project, an
opportunity to ask for "favours" for the assessment.
This is borne out by the question we asked one of
our interviewees:

Question: What happens when a project owner
requests a meeting on technical grounds, but in the
course of the meeting they try to obtain information
on how the project is progressing in its assessment,
and what do the services think about the project?

Answer: “Yes, this certainly occurs. It can be
understood that a meeting may lead to other issues,
and this represents a risk of corrupt lobbying, but it
is at this point that officials and the institution (SEA)
must be clear about how far we can go or how far we
can respond” (civil servant interviewed, 2017).

The exercise of influencing the opinion of decision-
makers in the public sphere is old and well-known;
however, the influence on public decision-making by
government authorities themselves in the name of the
national interest is little known and is not necessarily
produced by bribery, but rather by a situation of
capture of the state capacity to manage investment
projects to the benefit of a particular interest.

In summary, the risk is that decisions are made or
changed in response to improper lobbying actions
that are not recorded in the lobbying register.
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Code Vulnerability

PP-N8 Undue political pressure results in the
approval or rejection of projects that
have not responded to all technical
queries from the professional teams of
assessment bodies.

On this point we found a recent case in which:
"The National Deputy Director of Mining of
SERNAGEOMIN expressly asked me to send my
geotechnical findings to the project owner (Anglo
American) by e-mail instead of writing an official
letter, in order to speed up the times stipulated by
the Mining Safety Regulations, and thus speed up
the approval of the project".

This is part of the account given by Benjamin
Osorio, a former SERNAGEOMIN official, to the
Association of Public Service Officials (AFUSER) in a
letter sent on 17 June, in which he exposed alleged
irregularities committed by SERNAGEOMIN officials
to favour the approval of an Anglo American mining
company project “.8!

One person interviewed for this research stated: I
think that civil servants do realise that this is a type of
corruption, but they perceive it as something bad and
that is why you hear about it from them”.82

“This is very difficult to report, because how is the
official going to prove that a conversation or pressure
was real. In the end it is the official's word against
that of their superior, and in the face of this usually
nothing happens. It happens that some officials
resign because of things like this. But the systemic
problem remains”.

It has been possible to uncover the existence of a
network of patronage within state institutions, since
every time the President of the Republic is changed,

a large number of civil servants are replaced, which
means that state professionals are constantly seeking
to “please” their bosses.

Political pressures

interfere with proper
assessment accordingto  so that projects are approved without
technical criteria.

Possible corruption risk Question

What are the risks of influence
peddling within government agencies

all technical assessment queries
having been answered?

Finally, one of the clearest points is that established by
the Commission of Inquiry into the Cardones-Polpaico
electrical transmission line, who in the conclusions of
their report stated: “it has been possible to conclude
that a decision was made to approve Cardones-
Polpaico at all costs (i.e., no matter what happens),

to proceed rapidly, with the direct intervention even
of the Minister of Energy, who on several occasions
expressed the need for this project to go ahead
through various media outlets. In addition, he

publicly committed to a change of route, which he
subsequently had to disavow. This indicates undue
interference, as it is not within his remit to act as a
spokesperson for the project owner and because it
clearly represents undue pressure on all government
officials involved in the decision-making chain”.

When the environmental assessment process is
questioned by public opinion, by the communities
surrounding the projects and even by the assessors
themselves who are not satisfied with the authority’s
actions, there is no way to avoid questioning the
project itself and the social perception that an act of
abuse of authority has been committed, as a result of
the unequal power held and exerted by certain public
officials whose role is political and not technical.

Projects that do not have satisfactory environmental
approval from one or more OAECAS are often
approved on condition that certain works or

actions are to be carried out in the future. Public
opinion questions the legitimacy of projects that are
frequently approved in this way, as it is associated
with influence peddling.

In summary, political pressures interfere with proper
assessment according to technical criteria.
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The risks that were assessed in the case of Chile are presented below. The assessment of these risks is based on:
a. thevulnerabilities detected in the processes described in the previous section,

b. theinterviews conducted with relevant stakeholders in the sector and

c. therisks pre-identified by the tool developed by TI.

With respect to these pre-identified risks, those that were relevant to analyse in the Chilean context were selected.
As has already been pointed out in this report, the Chilean case has a regulatory peculiarity regarding the granting
of mining concessions, namely that it is awarded by judicial resolution issued in non-contentious proceedings,

without any decision-making involvement of any other authority or person (Law No. 18.248), which makes it difficult
to compare with other regulatory contexts.

|. LIST OF RISKS
AND SCORING

The following table shows the risks identified for the Both variables have a score range from 1 to 5.
Chilean context. It shows the code associated with To obtain the final risk score, the two scores are

the risk so that it can be identified in the risk sheet multiplied and the risk type is obtained, according to
designed to substantiate the risk score. the risk matrix explained in the following section.
Risk scores were calculated using the methodology 38 risks were identified for Chile:

explained in section Ill of this report. Two specific
variables were considered, probability and impact.

GLOBAL RISKS

Contextual Factors

Likelihood Impact Result Level of
(1to5) (1to5) Significance

Risk Code

What is the risk that the steps of the
award process will not be clear or will PD3 1 1 1 Very Low
not be made available to the public?

What is the risk that criteria for
awarding licences etc. will not be clear DP4 1 1 1 Very Low
or publicly available?
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Process Design

Likelihood Impact Level of
Result L
(1to5) (1to5) Significance

Risk Code
What is the risk that the steps of the

award process will not be clear or will PD3 1 1 1 Very Low
not be made available to the public?

What is the risk that criteria for
awarding licences etc. will not DP4 1 1 1 Very Low
be clear or publicly available?

What is the risk that cadastre agency
officials will engage in secondary PD6 1 4 4
employment with mining companies?

What is the risk that the legal
framework for consultation is not public PD8 1 1 1 Very Low
knowledge?

What is the risk that cadastral
information on licence areas is not PD10 2 1 2 Very Low
available to the public?

What is the risk that information on
application fees and other charges will PD12 1 1 1 Very Low
not be available to the public?

What is the risk that the public will not
be able to know all the companies or
partners to whom a licence is awarded,
etc.?

DP24 2 2 4

What is the risk that the duration of
each step of the award process and
the time needed to achieve it will be
manipulated?

PD32 1 1 1 Very Low

What is the risk of a licence, permit or
contract being transferred to another
holder without this being known to
the public?

PD38 1 1 1 Very Low
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Process Practice

Likelihood Impact Level of
Result

Risk
s Code (1to5) (1to5) Significance

What is the risk that the staff and
managers of the cadastral agency
will not be able to cope with the
organisation's workload?

PP1 4 1 4

What is the risk that cadastral agency
staff may not have the necessary skills PP2 1 1 1 Very Low
to do their job?

What is the risk that the personnel

of the inspection or cadastral body

(Environmental Superintendency, PP3 4 2 8 Moderate
Sernageomin) will subsequently work in

a mining company?

What is the risk that mining companies,
other entities and individuals can

oo o PP4 5 3 15
stockpile licences or permits without
actually doing any work?
What is the risk that updates to the
cadastral information system will
PP5 5 3 15

fail to identify and resolve overlaps,
inaccuracies or other conflicts?

What is the risk that licenses or
permits will not be awarded to the PP13 1 1 1 Very Low
first applicant?
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Accountability

Likelihood Impact Level of
Result L
(1to5) (1to5) Significance

Risk Code
What is the risk that criteria for EIAs will

RR6 1 1 1 Very Low
not be publicly available? y

What is the risk that EIA reports will
not be available to the public once RR7 1 1 1 Very Low
they are ready?

What is the risk that the content of final

agreements between mining companies

and communities or landowners that RR12 4 3 12
are established outside of EIAs will not

involve public consultation?

What is the risk of inadequate
monitoring of licence and permit RR14 1 3 3
holders and their obligations?

Legal Response

Likelihood Impact Level of
Risk Cod Result
s ode (1to5) (1to5) esu Significance
What is the risk that whistle-blowers will .
LR7 4 4 16 Very High

not be legally protected?
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Mining Concessions

Process Design
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Likelihood Impact Level of
Risk Code Result
(1to5) (1to5) Significance
What is the risk that the technical report
issued by SERNAGEOMIN is not binding ~ PD-N1 2 3 6 Moderate
for the Courts?
What is the risk that not all technical
advisors will be assessed by the service ~ PD-N2 4 1 4
in the mining concession process?
What is the risk that there is no
regulation or oversight of who applies PD-N3 4 2 8 Moderate
for mining concessions?
Process Practice
Likelihood Impact Level of
Risk Code Result
(1to 5) (1to5) Significance
What is the risk that the principle of
overlapping is not respected in the PP-N1 5 2 10 Moderate
granting of mining concessions?
What is the risk that there is no reliable,
up-to-date, online system that tracks PP-N2 3 3 9 Moderate
patent payment records?
What is the risk that the cadastral
) . PP-N3 3 3 9 Moderate
register is not up to date and complete?
What is the risk that there is no single,
. - . PP-N4 5 2 5
standardised mining bulletin?
What is the risk involved in carrying
out mining work prior to obtaining an
PP-N5 3 2 6

exploration or mining concession in
accordance with current legislation?
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Environmental Permits

Process Design

Likelihood Impact Level of
Result

Risk d
'S Code (1to5) (1to5) Significance

What is the risk caused by the absence

of a State oversight mechanism for the

accuracy and/or truthfulness of the PD-N4 3 4 12
information provided by project holders

for assessment purposes?

What is the risk that officials of

government agencies will be subject to

political pressure, influence peddling or ~ PD-N5 3 3 9 Moderate
bribery by state authorities to approve

or reject environmental authorisations?

What are the risks of the Committee
of Ministers and Regional Assessment
Commissions having conflicts of interest PD-N6 3 5 15 Very High
and incorporating political criteria in the
environmental assessment of projects?

What risk is there in the asymmetry
of information and the weak role of

e - PD-N7 5 3 15
communities in the process of citizen
participation in project assessment?

Process Design
Likelihood Impact Level of
Risk Code Result
: (1to5) (1to5) “ Significance
What are the risks that decentralisation
df itism b t

and favouritism by governmen PP-NG 4 3 12

officials will create uncertainty in the
environmental assessment process?

What are the risks of improper or
unlawful lobbying by various interest PP-N7 4 4 16 Very High
groups or government authorities?

What are the risks of influence peddling
within government agencies so that
projects are approved without all PP-N8 3 5 15 Very High
technical assessment queries having
been answered?
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Likelihood

1. RISK MATRIX

The risk matrix is a two-dimensional diagram that serves to visualise risks in terms of their
likelihood and impact. The boxes of this matrix contain the risk scores and the number
associated with the risk question described in the table. This matrix makes use of a traffic
light system. Blue represents a very low risk; green represents a low risk; yellow is a
moderate risk; orange is a high risk; and red represents a very high risk.

5
Almost (PP1-:1)1)
Certain

8 16
(PP3, PD-N3) (LR7, PP-N7)

9 15
(PP-N2, PP-N3, (PD-N6, PP-N8)
PD-N7)

Possible

2
Impossible

6
(PD-N1)

1
Almost (PD6)
impossible
1 2 3 4 5
Insignificant Minor Moderate Major Catastrophic

Impact
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The matrix shows that there are a large number of
risks rated as very low and minor, in total 19 risks
representing these categories. These risks are mainly
related to the level of transparency and access to
public information that exists during the processes
of obtaining mining concessions for both exploration
and exploitation. Environmental assessment reports
are also digitally accessible. In this sense, Chile has a
strength in terms of standardisation and clarity of the
processes for obtaining concessions. The idea is to
continue strengthening these positive aspects.

With regard to high and very high risks, 11 were
identified, representing 28.9% of all risks identified.

It is important to note that the risk of high-ranking
public officials or politicians not declaring assets,
shareholdings or income related to mining interests
has a high impact, but from the evidence gathered it
is unlikely, especially today, with Law No. 20.880 on
Integrity in Public Office and Prevention of Conflicts
of Interest now in force. This law increases the
number of authorities and positions that must make
declarations of assets and interests and increases the
penalties for those who violate the law. Real estate,
vehicles, shares, participation in companies and even
the names of spouses and relatives are some of the
aspects that must be declared.

High risks include:

a. What s the risk that mining companies, other
entities and individuals can stockpile licences or
permits without actually doing any?

b. Whatis the risk that the content of final agreements
between mining companies and communities or
landowners that are established outside of EIAs will
not involve public consultation?

c. Whatis the risk that updates to the cadastral
information system will fail to identify and resolve
overlaps, inaccuracies or other?

d. Whatrisk is there in the asymmetry of information

and the weak role of communities in the process of
citizen participation in project?
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e. What are the risks that decentralisation
and favouritism by government officials will
create uncertainty in the environmental
assessment process?

f.  Whatis the risk caused by the absence of a State
oversight mechanism for the accuracy and/or
truthfulness of the information provided by project
holders for assessment purposes?

With regard to risk a) we note that this is a corruption
risk according to Tl (2016) as the accumulation of
licences is not officially permitted, but occurs because
the cadastral body does not have an effective system
to keep track of licence use, including not monitoring
exploration investment targets and not terminating
areas where work does not take places. Such practices
enable the accumulation of licences, etc.

In the case of Chile, major mining companies have
developed a strategy to safeguard their ownership by
applying for a variety of exploration and exploitation
concessions. This is done in order to protect their
mineral deposits as well as replacement and
replenishment areas from projects that are not
necessarily concerned with mining and that seek
economic benefit through land speculation. With
regard to the latter situation, the use of concessions to
obtain personal economic benefits and to stop certain
mining projects, without the intention of exploring
them, becomes a perverse incentive that discourages
those who wish to carry out mining activities.

Concerning risk b) What is the risk that the content
of final agreements between mining companies and
communities or landowners that are established
outside of EIAs will not involve public consultation? In
Chile, although the environmental impact assessment
process establishes mitigation, compensation or
reparation measures for communities affected by
the implementation of a project, these measures are
not binding for the approval of the project. However,
agreements that are developed between mining
companies, communities or landowners and not as
part of the environmental assessment are outside
the regulatory framework and are not required

to be transparent. This can lead to a series of bad



practices and corruption risks, such as the formation
of clientelistic networks, whereby certain actors
representing communities can appropriate certain
benefits. One interviewee told us that: “In terms of
community compensation, | think there is also a

risk for the company in terms of buying the will of
communities through environmental compensation.
At [redacted] we reached an agreement with the
community, an economic agreement in terms of
money, the same as the agreement we made in 2006.
You could say that we are buying consent, and | would
say that we are” (mining company interviewee, 2017).

Environmental regulations in Chile do not consider
agreements between communities and companies or
landowners in the environmental assessment process
or in the awarding of mining concessions. For this
reason this type of agreement remains in the private
sphere. Generally, companies have favoured monetary
deals concluded between their lawyers and community
representatives or leaders. This has often made the
communities feel that they have been “cheated”, as
they feel that they have been betrayed by their social
leaders. Nowadays, companies have changed course
and conduct negotiations or agreements directly

with the people who make up the community. This
process is even slower, and represents a new form of
relationship between these groups.

Other high risks were explained in the section on
vulnerabilities.

Amongst the risks considered to be very high are
the following:

a. What is the risk that whistle-blowers will not be
legally protected?

b. What are the risks of improper or unlawful
lobbying by various interest groups or government
authorities?

c.  Whatis the risk of undue political pressure on
officials who prepare environmental assessment
reports? and

d. What are the risks of government authorities having
conflicts of interest or representing special interests
from other sectors in a way that influences the
outcome of environmental assessments?
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Most of these risks were addressed in the section

on vulnerabilities, so it is appropriate to focus on the
first risk. In Chile, there is no adequate legislation to
protect whistle-blowers in the public sector, let alone
in the private sector.

In fact, although the Chilean legislation on whistle-
blower protection, introduced by Law No. 20.205 of
2007, satisfies the requirements of the international
anti-corruption conventions to which Chile is a party,

it does not grant real protections against retaliation,
nor does the law regulate at all the possibility for the
whistle-blower to obtain compensation for damages
suffered as a consequence of retaliation. It is a law that
does not encourage whistleblowing, but rather inhibits
it. This phenomenon is also generated by the undue
pressure that may be put on officials who participate in
a given environmental assessment process.

65



MINING FOR SUSTAINABLE DEVELOPMENT PROGRAMME

[1l. STRENGTHS OF
THE CHILEAN SYSTEM

In summary, we can point out that one of the main strengths of the mining
concession system in Chile is that concessions are obtained through the judicial
system and the steps to obtain them are standardised and easily accessible.

This has helped to reduce levels of discretionality in
these processes. Specifically, mining concessions for
both exploration and exploitation are requested via
the courts and tribunals corresponding to the territory
where the concession is located.

Regulations establish that any person can obtain a
mining concession (except for some exceptions as per
Article N° 22 of the Mining Code), and therefore it can
be obtained provided that the applicant submits all
the technical and personal documentation stipulated
in the Mining Code, at which point the judge reviews
and declares a ruling, without the involvement of any
other party.

With the implementation of the Organisational Law
on Mining Concessions (Law N° 18.097) and the
Mining Code (Law N° 18.248), the processes, stages
and times for awarding concessions are explicit and
clear. Furthermore, the applicant can access this
information through the aforementioned Code and
the information manuals provided by SERNAGEOMIN.

The mining concession system in Chile has

remained stable. In fact, it has been in place for

thirty years. Even so, this system has undergone
certain modifications according to the progress and
development of new technologies that have an impact
on mining.

One of these modifications is the enactment of Law
No. 20.886 on Electronic Processing, which came
into force in two stages, the first on 18 June and the
second on 18 December 2016.
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These regulations provide for the digital processing of
judicial proceedings, creating a new way of processing
cases in the courts that make up the Chilean judiciary.
Therefore, the mining concession system benefits
from this new law. The applicant can make their
concession application through the institutional portal
of the Judicial Authority, which reduces the processing
times and possibility of loss of documents inherent

to manual processing, as well as eliminating the
discretionary power of an official who could change
the order of applications.

Another relevant achievement of the
aforementioned law is that it improves transparency
levels in the mining concession system, since the
Judicial Authority's portal is open to anyone who
wishes to know which cases are before the various
courts in the country and what stage of the process
they have reached, whether or not they are the
concession applicant.



With regard to environmental permits, the General
Environmental Bases Law, the institutions that
arise from this legislation and the Environmental
Impact Assessment System (SEIA), recognise in
their foundations some of the guiding principles of
environmental law, among the most important of
which are the following:

+  Prevention: Environmental impact assessment is
required before projects are implemented.

+  Assumption of costs: Liability for the costs of
environmental protection or “ the polluter pays”.

+ Gradualism: Not all projects should be subject to
assessment, only those that are likely to have an
environmental impact.

+  Participation: Citizen participation is instituted in
environmental impact studies.

+  Efficiency: Measures taken by authorities should
be at the lowest possible public cost.

One of the distinctive features of the Chilean system

is that the assessment procedure involves a series of
laws, decrees, resolutions, etc., all of an environmental
nature. Each public service that participates in

the assessment has determined and delimited
responsibilities in the protection of the environment;
in this way, they issue their opinions on the
background information presented for assessment on
a well-founded basis and within their competencies.

Another point to highlight is related to Law N° 20.417,
which split up functions and/or powers previously
held by CONAMA. Each body is now a decentralised
service, with legal personhood and its own assets,
thus configuring a new institutional landscape in Chile,
which is composed of the Ministry of the Environment,
the Council of Ministers for Sustainability and Climate
Change, the Environmental Assessment Service, the
Environmental Superintendence, the Environmental
Courts and the Biodiversity and Protected Areas
Service. This has allowed the specialisation of each
body, with separation of functions and attributions,
which has led to a strengthening of our country’s
environmental institutions.
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Another point to highlight is the Environmental Impact
Assessment System (SEIA). In this respect, we can
point out the clarity with which the law defines which
projects are likely to cause environmental impact

and, consequently, which are obliged to undergo
assessment in the SEIA. In addition, we cannot
overlook the means of submission to the SEIA.

In Chile there are two mechanisms: the Environmental
Impact Statement (EIS) and the Environmental Impact
Assessment (EIA), both of which have a known and
standardised procedure, criteria and contents. There
is a dedicated “service window” for these instruments
to be submitted for processing, assessment and
award of the environmental permit.

Regarding access to information and the transparency
of submission, assessment and resolution procedures,
these are provided by means of an electronic file,
which contains all the documents or files directly
related to the assessment of the project (except for
those documents that, due to their nature, cannot be
added or are restricted). The file is available to any
person (natural or legal) who wishes to consult it on
the SEA website. It is a free, public and open access
system.

The electronic system allows any person to access
the assessment file, including the pronouncements of
the State Administrative Bodies with Environmental
Jurisdiction (OAECA) involved in the assessment, as
well as all documentation related to the project or
activity presented by the project owner or requested
by the authority.
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The identification of vulnerabilities and recommendations for improvement are primarily
focused on refining our concessions system. It is understood that a system that has been
in use for so many years may have certain deficiencies that over time can be seen more clearly.

These deficiencies and vulnerabilities are primarily
related to both process design and practice, and
have the potential to delegitimise the current
system. It is useful to reiterate that the exploration
and exploitation concession procedures are similar,
therefore, we find similar vulnerabilities in both
cases. On the one hand, there are vulnerabilities
identified in design related to certain ambiguities and
contradictions in regulations, especially the issues
of overlapping and accumulation of concessions
without carrying out any mining work. This can

lead to the arrival of undesirable actors who use
concessions for purely speculative purposes and
hinder mining development.

Regarding the weaknesses found in process practice
(Vulnerability related to the practice of the award
process, Tl 2016), they are specifically in the areas of
coordination, development of competencies and the
lack of an active role for institutions related to the
concession system, such as the General Treasury of
the Republic, mining conservators, mining bulletins
and SERNAGEOMIN. Among other effects, this leads
to lack of coordination in the system and creates
opportunities for corruption risks.

There is need of a public institution to control and
supervise the concession system, not only from

the moment the applicant requests the concession
until it is granted, but also to monitor what happens
after the concession is granted. Indeed, the most
relevant weaknesses of the mining concession system
concern the objective of awarding the concession,
which sometimes lends itself to activities that are not
necessarily mining activities.

Therefore, it is necessary that there is a public body
in charge of overseeing the system. At present,
SERNAGEOMIN, through the Mining Property
Department, only provides technical assistance to the
courts and maintains the National Cadastre of Mining
Concessions (art. N° 241, CMI), so its powers in these
areas are limited.

! ! The efforts made by the
Chilean state to improve the
environmental assessment
process should not be
disregarded. However, there
are still aspects that need
to be improved and the
institutional landscape is in
need of greater legitimacy
and confidence for all
stakeholders, especially
for communities.

We consider that the weaknesses identified in

this report are of vital importance to improve the
concession system in Chile and to reduce the risk
of the emergence of actors who are not interested
in mining, but rather in obtaining private benefits
through the use of a legal instrument that was
conceived for the development of mining.

With regard to the environmental permit system,
Chile has taken on board the countless criticisms

of the old environmental system, which was flawed
and disparaged by the private sector, public opinion,
environmental organisations and international
bodies. However, the new environmental institutional
framework has provided the Environmental
Assessment System with processes, stages and a
clear, known, respected and publicly accessible and
transparent procedure.

Despite this strength, the system presents a number
of challenges and areas for improvement. During
the research process and the analysis of the process
map, vulnerabilities were identified in relation to the
awarding of environmental authorisations.
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It has been possible to determine that the
vulnerabilities identified through the research belong
to two of the risk categories established by the

Tool, one being Process Design (this vulnerability is
related to the design of award processes, Tl 2016)
and the other to Process Practices (practice of the
award process). In the case of Process Design, the
vulnerabilities are, in summary:

+  Low capacity of the state to obtain awareness
of its own territories.

+ There are no effective protection mechanisms
for professional assessment teams against
undue political pressure.

+  Political pressure results in the approval or
rejection of projects that have not responded to
all technical queries from the professional teams
of assessment bodies.

+  The Environmental Assessment System gives the
Committee of Ministers final power to approve or
reject projects.

+ Inadequate citizen participation.

With regard to these vulnerabilities, it can be pointed
out that it is the legislation and Assessment System
themselves that enable these weaknesses to occur.
Likewise, the state's inability to generate, unify and
standardise the information it holds on its territories
cannot be overlooked.

One element that cannot be left out of our analysis is
the emergence of impacts on the human and social
environment caused by projects, i.e. risks to people

or communities. These may present more subjective
factors for analysis, which has led to the occurrence of
more than a hundred socio-environmental conflicts, of
which around 35 are related to mining.®* This has led
to a sentiment of abandonment of the communities
by the state, an increase in the cost of investment, an
increase in the litigation of projects, and, in short, a
loss of legitimacy of the entire assessment process.

Furthermore, in recent times there has been a
greater politicisation of the processes, leaving out
the technical aspects of evaluation. A recent example
is the case of Minera Dominga, in which, despite

the environmental assessment recommending
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the approval of the mining project, the project was
rejected. This causes institutional damage to the
system, generating uncertainty and discouraging
future investment.

Meanwhile, in the Process Practice category are,
in summary:

+ Assessment criteria change according to the
region where the project is located and the team
undertaking the assessment.

+ Various actors or authorities are able to lobby
outside the legal framework.

These vulnerabilities relate to the way in which the
SEIA is used and possible gaps in national legislation.
Although the Assessment System is regulated,

there are still discretionary components in the
environmental assessment process itself. One of the
issues most commented on by interviewees from the
mining sector is the lack of a single criterion for the
assessment of projects and the possible ideological
biases that a public official may or may not have in
relation to a given project.

Furthermore, the exercise of influencing the opinion
of decision-makers in the public sphere is an old
and well-known practice; however, the influence on
public decision-making by government authorities
themselves in the name of the national interest

is little known and is not necessarily produced by
bribery, but rather by a situation of capture of the
state capacity to manage investment projects to the
benefit of the national interest. In this sense, it is
important to progress in the development of whistle-
blower protection legislation in Chile, which has not
yet advanced, precisely so that arbitrary and corrupt
actions that harm the collective interest do not go
unpunished.

Finally, the efforts made by the Chilean state to
improve, update and make transparent the entire
environmental assessment process should not be
disregarded. However, there are still aspects that
need to be improved and the institution landscape
is in need of greater legitimacy and confidence for
all stakeholders, especially for communities located
in proximity to large investment projects, whose
participation needs to be improved.



Vill. GLOSSARY
OF TERMS



MINING FOR SUSTAINABLE DEVELOPMENT PROGRAMME

Area de Influencia (Area of Influence):® The area
or geographical space, whose attributes, natural or
socio-cultural elements must be considered in order
to define whether the project or activity generates
or presents any of the effects, characteristics or
circumstances mentioned in Article 11 of the Law,
or to substantiate the absence of such effects,
characteristics or circumstances.

Boletines de Mineria (Mining Bulletins): The Mining
Bulletins are printing services that publish, physically
or digitally, the elements required by the Mining
Code as part of the procedure to obtain a mining
concession. There are currently ten regional and
provincial Official Mining Bulletins in Chile.

C

Cédigo de Mineria (Mining Code): The Chilean
Mining Code is Chile's legal framework that
establishes the State's ownership of all land and
mineral deposits and details mechanisms for their
concession and development by private parties. It was
promulgated on 16 September 1983 and published on
14 October of the same year.®

Concesién Minera (Mining Concession): “The mining
concession is a real and immovable right; distinct and
independent from the domain of surface ownership,
although they have the same owner; enforceable
against the State and any person; transferable and
transmissible; subject to mortgage and other real
rights and, in general, to any act or contract; and
governed by the same civil laws as other real estate;
and which are governed by the same civil laws as
other real estate, except as otherwise provided for in
this law or the Mining Code.’”

Concesién de exploracion (Exploration concession):

Exploration concession: Mining concessions are real
and immovable rights; distinct and independent from
the ownership of the surface property. The purpose
of this concession is to explore for concessionable
mineral substances. Once awarded, it cannot have a
duration of more than four years.
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Concesion de explotacion (Exploitation
concession): Mining concessions are real and
immovable rights; distinct and independent from the
ownership of the surface property. The purpose of
this concession is to extract concessionable mineral
substances. Once awarded, it cannot have a duration
of more than four years.

Conservator of Mines: Conservators of mines are in

charge of registering, by order of the Mining Code, the
petition, Declaration and the Constitutive Sentence as
part of the process of awarding mining concessions.8

Cateadores: Persons dedicated to obtaining
information from mining bulletins, in order to keep
cadastres of mining concessions and offer them for
sale or award their own concessions. They are also
called "Desk Miners".

CODELCO: Chilean state-owned copper mining
company, the largest copper mining company in

the world. Codelco operates eight facilities, spread
between the Antofagasta Region and the Libertador
General Bernardo O'Higgins Region; the head office is
located in Santiago.

Catastro Nacional de Concesiones Mineras
(National Cadastre of Mining Concessions):
Cadastre of mining concessions for exploration and
exploitation maintained by Sernageomin by order

of the Mining Code (art. 241). Available to the public
with information obtained from the records of mining
conservators.

Council of Ministers for Sustainability and Climate
Change:® Chaired by the Minister of Environment and
composed of the Ministers of Agriculture, Finance,
Health, Economy, Development and Reconstruction,
Energy, Public Works, Housing and Urban Planning,
Transport and Telecommunications, Mining and Social
Development. Its functions include proposing policies
to the President of the Republic regarding natural
resources, the creation of protected wilderness areas,
and the incorporation of sustainability criteria in
accordance with measures to address the effects of
climate change.

In addition, the Committee of Ministers is responsible
for hearing and resolving appeals lodged against
Environmental Rating Resolutions (RCAs) that reject

or establish conditions or requirements for an
Environmental Impact Assessment (EIA). These appeals
may be lodged by persons who have made comments
on an EIA and who consider that their comments have



not been considered, or by the owners of the projects
or activities, whether public or private.

Cuenta Unica Tributaria (Single Revenue Account):
The Single Revenue Account (CUT) system operated by
the General Treasury of the Republic, which records all
transactions affecting taxpayers and other debtors of

the public sector through debits or discharges, by way
of payments, credits, refunds, compulsory collections,

elimination and prescription of debts.

Declaracién de Impacto Ambiental (Environmental
Impact Statement):*° Document describing

an activity or project to be carried out, or the
modifications that will be introduced to it, issued
under oath by the respective owner, the content

of which allows the competent authority to assess
whether its environmental impact complies with
applicable environmental regulations.

Sustainable Development:®' The process of
sustained and equitable improvement in people's
quality of life, based on appropriate measures for
the conservation and protection of the environment,
so as not to compromise the prospects of future
generations.

Desarrollo Sustentable (Sustainable
Development):*' The process of sustained and
equitable improvement of people's quality of life,
based on appropriate measures for the conservation
and protection of the environment, so as not to
compromise the prospects of future generations.

Edicién extraordinaria boletin minero (Mining
bulletin special edition): Editions of mining bulletins
that are published physically or digitally at a later date
than the official publication.

Especulacion de terrenos (Land speculation): The
purchase of property in order to retain it until the
market price changes and then sell it at a profit.>2
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Estudio de Impacto Ambiental (Environmental
Impact Study):** A document that describes in

detail the characteristics of a project or activity that

is intended to be carried out or modified. It must
provide a well-founded basis for the prediction,
identification, and interpretation of the environmental
impact and describe the actions to be taken to prevent
or minimise significant adverse effects.

Evaluacion de Impacto Ambiental (Environmental
Impact Assessment):* Procedure carried out by
the Environmental Assessment Service whereby it
determines, on the basis of an Environmental Impact
Study or Environmental Impact Statement, whether
the environmental impact of an activity or project
complies with applicable regulations.

Informe técnico de SERNAGEOMIN (Technical
Report): A technical report created by SERNAGEOMIN
to assist courts and tribunals with applications for
mining concessions, the report consists of a review

of technical aspects of the application, including a
review of the plans to see if they conform to the
requirements of the law in terms of the shape,
dimensions and orientation of the surface area of
the requested concession, and if it falls within the
requested area of land.

Ley de tramitacion digital (Digital processing law):
Law No. 20.886 establishes the digital processing

of judicial proceedings, ending the paper-based
system, modifying the Organisational Code of Courts
and the Code of Civil Procedure. It is a new way of
processing cases in all courts that are part of the
Judicial Authority, ending the paper-based system

by requiring that the submission of lawsuits and all
legal writings be done electronically, as well as court
decisions and actions, which will also incorporate
advanced electronic signatures.®
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Mineros de Papel (Paper Miners): Paper miners
are persons who apply for and obtain large numbers
of mining concessions, without the intention of
undertaking any work.%

Manifestacién (Declaration): The declaration is
the document which initiates the procedure for the
awarding of the mining exploitation concession
(Article 35. CMI). The declaration must contain the
information referred to in Article 44 of the CMI.

Plano de Mensura (Survey Map): Drawing or sketch
of a property that indicates its location as well as the
boundaries and dimensions of the land for which
the concession is sought. Prepared by a surveyor

or mining engineer for the purpose of obtaining an
exploitation concession.

Perito Mensurador (Expert Surveyor): Expert
surveyors are professionals responsible for
conducting survey operations for the awarding of
mining concessions for exploitation or ownership;
they are highly qualified professionals belonging
to a list appointed annually by the President of the
Republic.””

Pedimento (Petition): The petition is a written
document that must contain a range of background
information (Article 43 of the CMI) related to
registration in order to apply for an exploration
concession.

Sentencia Constitutiva (Constitutive Ruling):
Second part of the procedure to award an
exploration concession (article 55 CMI). A technical
procedure in which SERNAGEOMIN submits a report
on the analysis of the land requested so that the
judge can make a ruling.
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Servicio de Evaluacion Ambiental (Environmental
Assessment Service):*® Its central function is to
modernise and administer the environmental
management mechanism known as the
"Environmental Impact Assessment System" (SEIA).
The Service has the function of standardising the
criteria, requirements, conditions, background
information, certificates, formalities, technical
requirements and procedures of an environmental
nature established by the ministries and other
competent State bodies, through the establishment
of procedural guides, among others. Modernisation
of the system aims to establish common criteria for
assessing each type of project in order to ensure
efficient and effective environmental protection.

Solicitud de Mensura (Application for Survey):
The application for survey (art. 59 CMI) consists of a
written request and a map, which is submitted to the
Court of the place where the procedure to obtain the
exploitation concession was initiated.

Superintendencia Ambiental (Environmental
Inspectorate):* It is exclusively responsible for
executing, organising and coordinating the monitoring
and inspection of RCAs, of the provisions of the
Environmental Prevention and/or Decontamination
Plans, of the content of the Environmental Quality
Standards and Emissions Standards, and of the
Management Plans, when applicable, and of all other
environmental instruments established by law.

Superposicion (Overlapping): In the mining industry,
mining concessions established on top of existing
mining concessions are described as overlapping.

UTM geographical coordinates: The UTM (Universal
Transverse Mercator) coordinate system, by definition,
is a system based on the Mercator map projection. Its
units are metres at sea level, which is the basis of the
reference system.'®
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ENDNOTES

1. See PEST in appendix.

2. The Consejo Minero, created in 1998, is an
association that brings together the largest
copper, gold, silver and molybdenum producing
companies operating in Chile, both national
and foreign-owned, public and private. It is
important to note that large, medium and
small-scale mining coexist in Chile. In addition,
there is both private and public exploration and
exploitation. According to the National Mining
Society (SONAMI), data from 2011 to 2013 show
that large-scale mining accounts for 92.9% of
copper production, followed by medium-scale
mining (5.6%) and small-scale mining (1.6%).

3. See http://www.consejominero.cl/chile-pais-
minero/panorama-economico-de-la-mineria/

4. See http://www.consejominero.cl/chile-pais-
minero/panorama-economico-de-la-mineria/

5. Document prepared by the Mining and
Development Commission of Chile, National
Council for Innovation and Competitiveness.

6. The Sustainable Chile Programme is an
initiative of environmental organisations,
activists, academics, professionals and
citizens committed to changing the current
development paradigm in Chile. It was created
in 1997 to promote the formulation of a citizens
proposal for the social, political and economic
transformation of Chile from the existing model
to development based on sustainability criteria.
See http://www.chilesustentable.net/nosotros/

’

7. See http://www.chilesustentable.net/glaciares-y-
mineria/

8. See http://www.biobiochile.cl/noticias/2015/04/03/
resumen-de-sgme-la-investigacion-que-remece-
a-todo-el- espectro-politico.shtml

9. See http://www.latercera.com/noticia/asi-
funcionaban-las-asesorias-de-la-empresa-de-

insunza-a-codelco/

10. The CEL was composed of the Undersecretary
of Mining, Pablo Wagner; the head of the
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1.

12.

13.

14.

15.

16.

Ministry’s legal division, Jimena Bronfman; the
executive vice-president of Cochilco, Andrés
Mac-Lean; the head of international affairs

of Mining, Alicia Undurraga; and the national
director of Sernageomin, Julio Poblete.

To extract lithium according to the current legal
regime, it is necessary to abide by the provisions
of Article 19 N° 24 of the Political Constitution
and Article 8 of the Mining Code, which
establish that exploration and/or exploitation of
substances classified as not subject to mining
concessions may be carried out directly by

the State or by its companies, or by means of
administrative concessions or special operating
contracts for public/private partnerships in
which the State participates as controller, just
as CODELCO does in its partnerships with
private companies, with the requirements and
under the conditions that the President of the
Republic establishes, in each case, by supreme
decree (National Lithium Commission). In other
words, only the President of the Republic can
now grant Special Lithium Exploration Contracts
(CEQOL). (Extracted from El Mostrador)

See http://www.elmostrador.cl/noticias/
pais/2016/12/30/informe-final-de-comision-
investigadora-del-litio- barre-con-sqm/

Extracted from http://www.biobiochile.cl/
noticias/2015/04/03/resumen-de-sgm-la-
investigacion-que-remece- a-todo-el-espectro-
politico.shtml

See https://www.codelco.com/cgibin/prontus_
imprimir.cgi?_URL=http%3A//www.codelco.
com/prontus_codelco/site/artic/20160817/
pags/20160817125914.html

A total of 47 interviews were conducted for the
project, but after interview 25 we decided to
refine the scope of the information.

The Journalistic Investigation Centre Foundation
(CIPER) is a non-profit institution, independent
of political parties and economic and religious
groups, whose main mission is to carry out
investigative reporting with the highest
standards of rigor, quality and professional



17.

18.

19.

20.

21.

22.

23.

24.

25.

integrity. In this way, CIPER seeks to be a media
outlet that contributes to a better democracy,
quality public policies, greater transparency, a
better quality of life for citizens and reduced
corruption, among other objectives. See at
http://ciperchile.cl/ciper/

See http://ciperchile.cl/2011/05/16/mineros-de-
papel-quienes-son-los-20-mayores-duenos-de-
conceciones-mineras/

See http://ciperchile.cl/2011/05/16/mineros-de-
papel-quienes-son-los-20-mayores-duenos-de-
conceciones-mineras/

In-depth interviews will continue to be
conducted with stakeholders that are somewhat
under-represented in the study.

Judicial Authority Web Page for applying for
mining concessions www.pjud.cl/

For example, if the applicant requests up

to 300 hectares, this would be calculated as
0.005 (half of one hundredth) times $46,183
(US$ 68.35) Monthly Tax Unit (UTM) times 300
(number of hectares). Thus the calculation is: 0,
005 x 46.183(UTM)*300= $69.274(US$ 102, 53)
(Amount payable).

a) 0.005 x UTM per month x N° f hectares up to
300 hectares.

b) 0.02 x UTM monthly x N° of hectares. Areas
over 300 and up to 1,500 hectares.

€) 0.03 x UTM monthly x N° of hectares. Areas
larger than 1,500 and up to 3,000 hectares.

d) 0.04 x UTM monthly x N° of hectares. Areas
larger than 3,000 hectares.

Fee amounts for each full hectare declared
shall be:

a) 0.01 x UTM per month x N° f hectares up to
100 hectares.

b) 0.02 x UTM monthly x N° of hectares. Areas
over 100 and up to 300 hectares.

€) 0.04 x UTM monthly x N° of hectares. Areas
larger than 300 and up to 600 hectares.

d) 0.05 x UTM monthly x N° of hectares. Areas
larger than 600 hectares.

Articles 62-70 of the Mining Code
Article 86 of the Mining Code

Article 82 of the Mining Code “...within eight

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

days from the date of the resolution, dispute
them or, within sixty days, counted from the
same date, rectify them”.

The appendix shows maps of the processes
developed by SERNAGEOMIN.

It is important to clarify that the report is
compulsory for the constitutive ruling and the
survey certificate, with a time limit of 60 days,
but no time limit is established for the petition.

CIPER, 2011 http://ciperchile.cl/2011/05/16/
mineros-de-papel-quienes-son-los-20-mayores-
duenos-de-conceciones-mineras/

See http://ciperchile.cl/2011/05/16/mineros-de-
papel-quienes-son-los-20-mayores-duenos-de-
conceciones-mineras/

These are differentiated from contractual
mining companies, which are created through a
contract.

Nuisance Value refers to an amount paid

by a company to resolve a dispute with a
complaining party just to get it over with,

not because the complaint is valid (Business
Dictionary 2016). https://www.cochilco.cl/
Listado%20Temtico/ 092016%20Propiedad%20
minera%20en%20Chile%20Estado%20
actual%20y%20medidas%20de%20perfeccio
nam%20%20%20%20VP.pdf.

See http://www.sernageomin.cl/pdf/mineria/
seminarioPerito/10-EL-CASO-DE-LAS-GALILEO-
CARLOS-KOCH- SALAZAR.pptx.

This refers to those natural or legal persons
who use the data from the bulletins to build up
their own registers and sell them to interested
third parties.

The official Mining Cadastre carried out by
SERNAGEOMIN is only required to contain
information on the territory in which the
concession was awarded, the name of the
holder and their role in mining.

For the purposes of regulation, Environmental
Impact is understood as an alteration of the
environment caused directly or indirectly by a
project or activity in a given area.
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36.

37.

38.

39.

40.

11.

42.

43.

44.

45.
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Decree Law N° 40 Approving the Regulations of
the Environmental Impact Assessment System.

Regulations of the Environmental Impact
Assessment System. D.S. N° 40, article 31.

By both the EIA and EIS.

Regulations of the Environmental Impact
Assessment System. Supreme Decree N°
19.300, article 14.

Law N° 19.300, Articles N° 15 and 18 bis.

Among the main institutions involved in
environmental assessment, we can cite

the following: Ministry of Interior (ONEMI),
Ministry of Foreign Affairs (Environmental
Directorate, IChA), Ministry of the Economy
(Undersecretariat of Fisheries, Sernap, CORFO,
National Irrigation Commission, Infor, Siren,
Sernatur), Ministry of Education (Conicyt,
National Monuments Council), Ministry of
National Defence (Directemar, SHOA), Ministry
of Public Works (Irrigation Directorate, DGA,
SISS), Ministry of Agriculture (CONAF), Ministry
of National Assets, Ministry of Health (Sesma,
Health Service, ISP), Ministry of Mining
(Cochilco, Sernageomin, Chilean Nuclear Energy
Commission, National Energy Commission),
Ministry of Transport and Telecommunications
(Undersecretariat of Transport), Ministry of
Housing and Urban Planning (Undersecretariat
of Housing and Urban Planning), Ministry of
Social Development (Conadi), Intendancy,
Governorate and Municipality where the project
or activity is developed.

State Administrative Bodies with Environmental
Jurisdiction.

Regional Director when the project has an
area of influence in only one region, Executive
Director when the project has an area of
influence in more than one region of the
country.

The decision can only be issued within the first
forty days following the submission of the EIA.
Once this period has elapsed, the EIA will not be
returned or rejected on these grounds.

Epistemologically, Addendum means “any
addition to a piece of writing".

46.

47.

48.

49.

50.

51.

52.

53.

54.

55.

56.

57.

Composed of the Ministries of Environment,
Health, Economy, Development and Tourism,
Agriculture, Energy and Mining.

The main international treaty signed by Chile
in this area is Convention No. 169 concerning
Indigenous and Tribal Peoples in Independent
Countries of the International Labor
Organization.

Information extracted from http://sea.gob.cl/
evaluacion-ambiental/participacion-ciudadana

Information extracted from: Final Report of
the Indigenous Consultation Process on SEIA
Regulations, Guidelines for Citizen Participation
Procedures and support for the evaluation of
Significant Disturbances to Indigenous Peoples.
Environmental Assessment Service.

Regulations of the Environmental Impact
Assessment System. Supreme Decree N° 40,
article N° 85.

The baseline consists of a detailed description
of the area of influence of a project or activity
prior to its implementation. It is also one of
the minimum requirements of Law No. 19,300.
19.300. It enables assessment of the impacts
that may affect aspects of the environment.

Chilean Chamber of Deputies.

In this case the Environmental Assessment
Service.

Environmental Commission (CONAMA). This is
the former environmental institution in charge
of evaluating the projects or activities that are

now submitted to the SEIA.

Alto Maipo Hydroelectric Project. Although
electricity projects are not part of this research,
this background information is considered
because it reflects the reality and affirms the
vulnerability risk identified.

Interview with a member of civil society,
belonging to the movement against the energy
project.

Quote from Article No. 19 of the SEIA
Regulations.
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59.

60.

61.

62.

63.

64.

65.

66.

67.

68.

69.

Dogmatic Analysis of Chilean Environmental
Criminal Law, in the light of comparative law
and Chile’s obligations under international

law. Conclusions and a reasoned legislative
proposal for a new criminal protection of the
environment in Chile. Jean Pierre Matus Acuiia,
Marcos Orellana Cruz, Marcelo Castillo Sdnchez
and M Cecilia Ramirez Guzman. lus et Praxis. v.
9. N° 2. Talca 2003.

Environmental Rating Resolution.

Interview with a state professional who is part
of the environmental assessment process.

The Parliamentary Citizens’ Trade Union
Commission was created as an alternative
to the Presidential Advisory Commission on
the modification of the SEIA, in an attempt
to democratise the discussion regarding the
preparation of diagnoses, information and
proposals for reforms to the SEIA.

Quote from the Final Report of the Presidential
Advisory Commission for the Assessment of the
SEIA.

Ibid.
Interview with NGO representative.

Radio Allen.cl Report: Environment: Demand
that the Committee of Ministers clarify why it
approved a real estate project in Puchuncavi
that had been rejected by the Regional
Environmental Assessment Commission.

Radio Allen.cl Report: Environment: Demand
that the Committee of Ministers clarify why it
approved a real estate project in Puchuncavi
that had been rejected by the Regional
Environmental Assessment Commission.

Area Minera.cl Report: Committee of Ministers
gives the go-ahead to the Santo Domingo
mining project.

Quote extracted from the Final Report of the
Presidential Advisory Commission for the

Assessment of Impact.

Ibid.
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72.

73.

74.

75.

76.

77.

78.

79.

80.

81.

82.

83.

84.
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Quote from the Final Report of the Presidential
Advisory Commission for the Assessment of the
SEIA.

Ibid.

Quote extracted from: Mirosevic, Camilo.
Citizen participation in the Environmental
Impact Assessment procedure and the reforms
introduced by Law No. 20.417. Pontificia
Universidad Catolica de Valparaiso Law Review
N° 36.

Quote extracted from the Final Report of the
Presidential Advisory Commission for the
Assessment of Impact.

Quote from the Final Report of the Presidential
Advisory Commission for the Assessment of the
SEIA.

Interview with mining union representative,
2017.

Canal 13 Report: “Bribery under investigation
in the environmental assessment process in
Vespucio Oriente”.

Ibid.

Source: Interview with mining company
representative (large-scale mining), 2017.

La Tercera Report: “The pitfalls of the Lobby
Law”, November 2015.

El Mostrador Feature. “The thin line that warps
the Lobby Law".

Bio Bio Report: “Comptroller's Office
investigation compromises Sernageomin and
Anglo American.

Interview with a state professional who is part
of the environmental assessment process, 2017.

Ibid.
Data compiled from the Map of socio-
environmental conflicts in Chile. Updated

March 2010 to July 2015. http://www.indh.cl/
mapadeconflictos
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89.

90.

91.

92.

93.

94.

95.

96.

97.

98.

929.

100.
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D.S. No. 40 of 2012, of the Ministry of
Environment, Regulation of the Environmental
Impact Assessment System. https://www.
leychile.cl/Navegar?idNorma=1053563

See http://www.leychile.cl/
Navegar?idNorma=1053564

See file:///C:/Users/Chile%20Transparente/
Downloads/LEY-18248_14-OCT-1983%20(1).pdf

See http://fojas.conservadores.cl/articulos/del-
conservador-de-minas

See www.mma.gob.cl

Ibid.

Ibid.

See http://www.diarioinformacion.
com/opinion/2011/02/18/especulacion-
suelo/1096509.html

Ibid.

Ibid.

See http://www.tramitacionelectronica.cl/
preguntas-y-respuestas/

See http://ciperchile.cl/2011/05/16/mineros-de-
papel-quienes-son-los-20-mayores-duenos-de-
conceciones-mineras/

See http://www.casablancahoy.cl/2015/09/25/
sernageomin-dictara-curso-on-line-para-
postulantes-a-perito-mensurador/

See http://www.sea.gob.cl

See http//www.sma.gob.cl

See https://www.certicalia.com/blog/que-son-
las-coordenadas-utm
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